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Professionalism—Let’s Keep It Alive 


Much has been written and spoken in 
recent times concerning “professionalism” 
and how it relates to the practice of law. 
Historically, in our country a lawyer has 
been considered a professional and the 
practice of law has been considered a 
profession. In recent times, due in large 
part to advertisements by lawyers and the 
so-called marketing of legal services, many 
critics, and some of the legal profession, 
claim that we are becoming just one more 
trade organization or business group seek- 
ing the financial results and forsaking the 
hallowed attributes of a profession. I trust 
this is not the case. 

There are various definitions of “a pro- 
fession.” Most definitions include the 
recognition that the members of the group 
enjoy certain privileges not given to others, 
and accept certain responsibilities and 
obligations which go over and beyond the 
pursuit of economic reward. 

Professionalism must be a way of life for 
members of the legal profession. It must 
start with the individual lawyer and be part 
and parcel of his and her work and activ- 
ities as a lawyer, day in and day out. 

Bar groups, such as The Florida Bar, the 
American Bar Association, and the large 
number of local and specialized bar groups 
of our state, conduct programs to increase 
professionalism among our lawyers. Cer- 
tainly that is essential and must be done. 
Yet in the long run, it is the conduct of the 
individual lawyer which determines whe- 
ther or not our profession is made up of 
professionals. 

I do not mean to debate in this column 
the pros and cons of advertising by law- 
yers. I will state that the advertising con- 
ducted by certain lawyers, while probably 
permissible and legal, is of a type which 
reduces the respect of the general public for 
lawyers and the legal profession. Many of 
our people do not recognize that lawyers 


do, in the great majority, carry out their 
professional obligations with a strict ad- 
herence to the spirit as well as the letter of 
ethics and legal requirements. What our 
people see and remember however are 
those acts and omissions of a few lawyers 
which appear to be solely mercenary in 
nature, and in some instances involve 
breaches of disciplinary rules. 

There is no accolade which a lawyer 
treasures more than to have one say that he 
or she is a lawyer’s lawyer. I believe that 
term includes not only the fact that such 
lawyer has a great deal of legal ability, 
works hard and conscientiously for his or 
her client, but also that the lawyer con- 
ducts his or her legal activities at all times 
in a manner which would bring approval 
from all who are aware of same. 

Various groups in the legal profession 
have focused, and are focusing, study and 
inquiry into the matter of professionalism. 
John Shepherd, then president of the 
American Bar Association, in February 
1985, announced the formation of the 
ABA Commission on Professionalism. 
Such commissions and committees do a 
great service for all of us as they seek ways 
to increase professionalism among lawyers. 
Yet we come back to the basic premise that 
the individual lawyer must be a profes- 
sional if we are to have professionalism. 

I have heard it stated that, as a general 
rule, if a member of the public is asked how 
he or she respects and views the lawyer who 
represents that individual, the answer most 
often is that such lawyer is a capable and 
conscientious person who does a good job 
and the client relies on the lawyer. If the 
same lay person is asked a question about 
the legal profession at large, the answer 
may be considerably different. I think the 
importance of this is that it underscores the 
vital role which the individual lawyer plays 
in the perception of the legal profession by 
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by Patrick G. Emmanuel 
President 


the public. When one lawyer misuses the 
funds of a client, is dilatory in attending to 
the client’s business, or fails to commu- 
nicate with the client, that client becomes a 
critic not just of that lawyer but of lawyers 
at large. 

The study of ethics in our law schools 
and a continuation of ethics courses in our 
continuing legal education programs are 
steps in the right direction. Initially they 
help to acquaint us with the ethical re- 
quirements of lawyers, and later they keep 
us current regarding those matters and 
cognizant of their role in our daily work. 
The mandatory continuing legal education 
program which the Board of Governors of 
The Florida Bar approved in November 
1985 requires two hours of ethics out of the 
30 hours of legal courses required each 
three years. Certainly, no one would say 
that a study of ethics will automatically 
make a lawyer ethical. However, I think it 
is equally true that we can all profit from a 
review of ethics periodically, so that we 
become again aware not only of those 
things which we should not do, but also of 
those ideals of practice to which we should 
aspire. 

I have been, and remain, a staunch 
advocate for the view that The Florida Bar 
should conduct programs and carry on 
activities which help lawyers in their prac- 
tice. This does not, in my opinion, negate 
the professionalism which we seek. If we 
can help our members practice law better, 
more efficiently and more economically, 
this will inure to the benefit of our clients. 

I write this letter as the year 1986 is just 
beginning. I encourage you to adopt as one 
of your 1986 New Year’s resolutions, your 
individual determination to be a better 
professional this year. I will do likewise. If 
we each make professional a key word in 
our practice, we will keep professionalism 
alive in Florida. BJ 
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NOW CORPEX GIVES YOU 
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THE FINEST CORPORATE KITS 
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There's a whole catalog of fine 

gifts to choose from-televisions, 
cordless telephones, golf bags, lug- 
gage, watches, cameras, dozens more 
—all absolutely free for the coupons 
you accumulate. It’s our way of 
thanking you for your business—and of 
proving our commitment to offer you * Standard outfit—$47.50; with 
more in every way. You'll receive ourCor s _ Printed minutes and by-laws, — 
Perks Gift Catalog with your next order. Met 
Or you can call our toll-free number right Hawaii.) - 
now to find out what fabulous gifts we've = 

got waiting for you. 

Corpex. We've always had presence. Now 
we have presents, too. 


*Every Corpex Corporate Kit comes in a 
matching slipcase complete with: 

* Corporate Seal in a foldaway pocket 

* 20 custom printed stock certificates 

* Stock Transfer Ledger 

* 50 blank sheets for minutes or time-saving 
printed minutes and by-laws 

* Special forms section with complete review 

of latest IRS requirements for Sub-Chapter S 

election, medical and dental reimburse- 

ment plans, Section 1244 forms, 

IRS SS4 form, annual meeting forms. 


tSome remote locations might require an additional day. 
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Executive Directions 


by John F. Harkness, Jr., Executive Director 


Why Join a Section? 


They have been called the backbone by 
some, the organizational workhorses by 
others. They range from 407 members to 
6,326 members. What are they? They are 
the substantive law sections of The Florida 
Bar. 

As any organization grows in size, as 
indeed The Florida Bar has now grown to 
some 37,500 members, there is a tendency 
to polarize toward those areas of law in 
which one practices. The sections are out- 
growths of the committee system which 
was designed to bring together persons 
with common interests and goals. The 
sections have been called large committees 
of substantive law. We do have some areas 
of substantive law that are still organized 
around the committee structure but most 
have been formalized into sections. 

Basically, a section is a creature created 
by the Board of Governors to serve attor- 
neys who practice in a particular sub- 
stantive area of the law. The Bar cur- 
rently has 14 sections which have as their 
main purpose the promulgation of a sub- 
stantive area of the law. The Bar also has 
the Young Lawyers Section which is more 
concerned with the interests of persons 
newly admitted to practice. 

As in many bars, one of the most im- 
portant benefits of membership in a sec- 
tion is education. The continuing legal 
education program of The Florida Bar 
revolves around section participation. A 
vast majority of the programs are pro- 
duced by the sections. In fact, very few 
programs are produced without section 
participation. The sections are responsible 
for determining what courses will be offer- 
ed, the substance of the course, as well as 
who the lecturers will be. Besides the CLE 
offerings through The Florida Bar, the 
sections cosponsor CLE programs with 
other professions that are aligned with 


their areas of interest. Other educational 
benefits of a section are their newsletters, 
speakers at section functions, and special- 
ized institutes or conferences that are offer- 
ed during the year. 

The Administrative Law Section for 
example offers an annual Administrative 
Law Conference, which is designed to 
discuss and make recommendations on the 
issues of administrative law. Participating 
in the conference are representatives from 
the judiciary, legislature, state agencies, 
local government, private bar, news media, 
academia and the public. 

The Trial Lawyers Section sponsors the 
Trial Advocacy Program each year. This is 
a week-long, very intense, continuing edu- 
cation program aimed at developing skills 
in trial advocacy. 

Another area that sections are very 
active in is legislation. Some sections retain 
legislative counsel to assist them during the 
legislative sessions to keep track of any 
legislation and to advocate proposed leg- 
islation. Some of our sections are relied 
upon very heavily by the legislature to give 
it guidance and advice on not only bills 
that are supported by the section but also 
other bills that are filed by legislators. 

The Real Property, Probate and Trust 
Law Section has become a valuable re- 
source for both the House and the Senate 
to secure advice on the ramifications of 
measures before they are enacted. This 
year, the Tax Section will be meeting with 
members of Congress in Washington, 
D.C., to discuss matters of mutual interest 
in the tax field. With the great amount of 
tax legislation being promulgated and 
passed each year by Congress, the Tax 
Section feels that some input early in the 
process can be of benefit to everyone 
concerned. 

The newsletters that I previously men- 
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tioned are valuable sources of information 
for the practitioner. Not only are there 
articles written on specific topics but recent 
court decisions are reviewed so that a 
practitioner can maintain his knowledge in 
the area of his particular practice. With our 
ever changing system both in law and rules, 
it is difficult to keep up with all that is 
going on without these extra aids. 

Joining a section is very easy and can be 
done at any time of the year. You can join 
now or you can join when your dues 
statement comes next June. I would en- 
courage you to consider joining a section. 
If you wish additional information or if 
you wish to join a section, write or call The 
Florida Bar and ask for the member ser- 
vices department. 

The following is a list of the sections 
which you may wish to consider joining: 


Section 


Administrative Law 

Criminal Law 

Economics and Management of 
Law Practice 

Environmental and Land Use Law 

Family Law 

General Practice 

International Law 

Labor and Employment Law 

Local Government 

Real Property, Probate and Trust Law 

Tax 

Trial Lawyers 

Workers’ Compensation 

Young Lawyers 


If you want to be more active in the Bar, 
you should consider joining one of these 
sections. BJ 
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SERVICE 
THAT SUITS 
YOU TO 

A TEA. 


Asanattomey, you realize 
that title insurance is a 
business in which speed, 
accuracy and know-how are 
vital. And that makes good 
service absolutely essential. 

At The Fund we're fond of 
saying that our service suits 
you to a tea. 

We think it’s a fitting 
phrase. After all, just as you'd 
expect a tea to be strong, 
fresh and well-seasoned — 
well, aren't these the very 
qualities that make for a 
trusted title insurance 
company? 

We certainly think so. 

Our service orientation 
can be seen in things both 
large and small. Whatever 
size the policy, we're 
thorough to a fault — the 


result of over 36 years’ 
experience in Florida real 
estate law. Our aim is to make 
sure everything is legal, 
proper and problem-free. 

That's service. But then, 
the Fund has always been 
pledged to working with you, 
not against you. 

So please think of us when 
your thoughts tum to title 
insurance. Or tea for that 
matter. And don't hesitate to 
call if you think we can be of 
help. Because when it comes 
to serving the attorney, we 
never run out of steam. 


— Charles J. Kovaleski 
President 
Attomeys’ Title Insurance Fund 
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Attorneys’ Title 
Insurance Fund 


32 West Gore Street 
P.O. Box 2671 
Orlando, Florida 
(305) 843-1200 
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Florida 


Malpractice Insurance Crisis 


Faced with severe restrictions upon writing or renewing professional liability insurance, 
Jordan, Roberts & Company took action on behalf of Florida attorneys to again fulfill its 
long-standing commitment to the legal community. 


“Class” Action Taken 


This action took the form of associating with an insurance carrier which has satisfied this 
identical commitment for over 25 years in other states and has pledged to continue needed 
coverage for all eligible attorneys—including, for the first time, those in Florida. 


Effective January 1, 1986, Jordan, Roberts and its state-wide network of insurance agents 
are offering attorneys professional liability insurance underwritten by Continental Casualty 
Company, one of the CNA Insurance Companies. CNA is one of the largest insurance 
organizations in America with over 25 years of professional liability experience, assets in 
excess of $11 billion, and a proven record of commitment and stability in satisfying profes- 
sional liability needs—despite the malpractice insurance crisis. 


Join The “Class” Action 


Contact your local insurance agent or Jordan, Roberts to learn all the facts about this new 
professional liability program, and to determine if you are eligible. It could be one of the 
most important investments of your professional life. 


702 North Franklin Street 
P.O. Box 1309, Tampa, Florida 33601 
Phone (813) 221-0555 TPA 


IR Jordan, Roberts & Company 
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hile doing my usual hasty 
and probably inadequate 
perusal of The Florida 
Law Weekly recently, I came across two 
cases that aroused my interest, not to men- 
tion my ire. My reaction prompted me to 
sit down and set my thoughts to paper with 
the hope of having them published, despite 
my pristine status as a middle-aged but 
unpublished lawyer. Like most of the full- 
time practicing civil trial lawyers I know, I 
have always felt that I was “too busy” to be 
wasting my time writing articles for which I 
could not be paid and which all my peers 
would be too busy to read anyway. Never- 
theless, the Supreme Court of the State of 
Florida has jarred me out of that lethargy, 
at least briefly. I feel the need to sound off. 
One of the cases which excited this 
reaction is Champion v. Gray, No. 62,830 
(Fla. Mar. 7, 1985), which basically de- 
stroys the “impact rule” and creates a 
cause of action for negligently caused 
emotional distress and sequelae regardless 
of whether the plaintiff was impacted by 
the defendant’s actions. The other is Me- 
tropolitan Life Insurance Company vy. 
McCarson, No. 63,739 (Fla. Mar. 7, 1985), 
which enshrines a cause of action for 


* Iknow, I know—it is the eggs that are golden, 
not the goose. So sue me. The phrase “the goose 
that lays the goldeneggs” is too long fora title. 


by Clifford L. Somers 


intentional infliction of emotional distress 
in the law of Florida for all districts where 
the districts were split before as to whether 
it existed or not. It is probably not surpris- 
ing that these two cases would excite the 
interest and the aggravation of an attorney 
whose primary practice is concerned with 
the defense of tort claims. I do not deny my 
reaction is the result of such feelings, but I 
really believe that a more important reason 
for my reaction lies in the fact I think these 
two cases are just the most recent example 
of the lemming-like tendency on the part of 
lawyers in the state to rush toward a goal 
which is self-destructive. The tort system of 
this state has been very successful at pro- 
viding new and ingenious ways to com- 
pensate injured parties who have never 
before had the opportunity under the law 
to be compensated while at the same time 
providing a comfortable living for more 
and more lawyers. We seem to be haunted 
by the spectre of the uncompensated 
plaintiff. However, it seems to me that we 
are in great danger of succumbing to our 
own success and taking the present tort 
system down with us. This is what I mean 
by “killing the golden goose.” 


Personal Perspective 

It is axiomatic that each of us sees the 
world from his or her own perspective and 
background. This perspective and back- 


ground colors what we see and hear, our 
interpretation of this sensory data and our 
overall comprehension of how it fits in the 
larger context. This fact is coming under 
study as to its significance in the legal 
context in many ways. Professor John W. 
Van Doren in a recent article in The 
Florida Bar Journal explains the view of a 
man named Jurgen Habermas on this 
subject as follows: 

Habermas, a social scientist, develops the idea 
that knowledge is a product of a particular 
consciousness and thus bound by limitations of 
time and space and is not eternal and objective. 
According to Habermas, we are limited in our 
vision of truth about law or social relations. 

Van Doren, Exploring Contradictions, 59 
FLA. BAR J. 21 at 22(April 1985). 

We tort lawyers seem to be particularly 
well insulated in our own world. What we 
“know” to be “true” about the law or 
justice tends to be highly myopic. We are 
very good at thinking about the technical 
details and the goal of compensation but 
not very good at understanding the larger 
context. We have a tendency to barge on 
toward our own goals and become obliv- 
ious to the fact that we are bumping our 
noses and other parts of our anatomy 
against limitations and restrictions we did 
not anticipate and refuse to credit as being 
important. 

What am I talking about? Just this. For 
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all of the second half of the 20th century 
the tort law has been steadily progressing 
toward compensating every injured plain- 
tiff regardless of what modifications to the 
existing legal doctrines must be made and, 
more importantly, regardless of the effect 
on society as a whole. In this we are not 
unique. As our society becomes richer and 
better able to nurture and protect all of us, 
we demand and expect to be shielded from 
the adverse effects of nature, industry, 
economics and our own actions. It is the 
apparent unspoken goal of this trend to 
compensate eventually every injury, no 
matter how it was caused, to provide 
housing, clothing, food, jobs and “equal 
dignity” to everyone; to introduce painless 
dentistry and otherwise to place a cocoon 
around each individual which will, if not 
prevent harm from ever occurring, mini- 
mize that harm and compensate for it when 
it does occur. Whether this trend is desir- 
able is beyond the scope of this article. 

The trend exists, is “global” in its effect 
in our society and is reflected in our tort 
law. Furthermore, the evolution of the law 
in the last 35 years has had the effect of 
employing multitudes of lawyers in the 
day-to-day practice of the law and in the 
judiciary. It has unarguably produced 
compensation to millions of people who 
might otherwise not have had it. It has 
unquestionably led to increased product 
safety and a heightened awareness in all of 
society with respect to safety and security 
of people. Described this way, it’s hard to 
see how it could fail to be desirable to 
everyone. Unfortunately, there is a broad- 
er perspective. 

We tend to look at the tort law these days 
as being a vehicle for the compensation of 
injured parties. If we see the tort law in that 
light, then the effects of the past 35 years 
have to be viewed as enlightened, progres- 


sive and highly desirable. However, it is my 
contention that the tort law is, and must 
be, larger in scope and different in empha- 
sis from this. The tort law is a major part of 
our system of justice designed to provide 
citizens with a peaceful forum within 
which to resolve civil disputes. Those dis- 
putes must be resolved not only in light of 
the comparative equities of the parties 
litigating, but also in light of the good of 
society and its ability to cope with the 
resulting precedents. If the obligation to 
compensate the injured party grows larger 
than the financial ability of society at large 
to provide that compensation, then the law 
must change. It is my belief that our society 
is not yet rich enough to provide the 
cocoon toward which our law is driving us. 
If it is not, then our almost unrestrained 
drive in the legal profession toward that 
end must be re-examined in light of prac- 
tical experience. 


Tort Law in Florida 

I would like to review briefly the history 
of change in the tort law in the State of 
Florida so as to set my concluding com- 
ments in context. 

One could pick any number of cases or 
legal precedents as illustration. I shall 
select some that should be familiar to any 
lawyer in Florida who practices tort law or 
knows anything whatever about it. For my 
purposes, Florida began to join the 20th 
century revolution in tort law with the 
decision in Matthews v. Lawnlite Com- 
pany, 88 So.2d 299 (Fla. 1956). Matthews 
v. Lawnlite is the case in which Justice 
Terrell enunciated the court’s departure 
from the requirement of privity in products 
liability cases. Admittedly, New York, 
under the guidance of Justice Cardozo, 
had broken the bonds of privity years 
before in MacPherson v. Buick Motor 


Company, 217 N.Y. 382, 111 N.E. 1050 
(N.Y. 1916). However, Florida was prob- 
ably neither far behind nor far ahead of the 
rest of the states in doing this. Obviously, 
this decision greatly enlarged the class of 
plaintiffs who could sue a manufacturer 
for a defective product. 

Another significant case was Shingleton 
v. Bussey, 223 So.2d 713 (Fla. 1969). As 
everyone knows, the Supreme Court of 
Florida in Shingleton declared that liabil- 
ity insurance companies were, or should 
be, real parties in interest in litigation 
between injured third parties and the in- 
sureds of those insurance companies and 
enunciated the rule that injured third par- 
ties were third-party beneficiaries of the 
insurance and could sue the carriers di- 
rectly. It was the thesis of the Florida 
Supreme Court that in the enlightened era 
of 1969, allowing juries to know of the 
existence of insurance would not affect the 
outcome of the jury verdicts. Those of us 
who had to live with this rule all know that, 
regardless of the Supreme Court’s rosy 
view of the enlightenment of the people of 
1969, the joining of insurance companies in 
lawsuits effectuated a remarkable increase 
in the size of jury verdicts. 

Yet another milestone was Hoffman v. 
Jones, 280 So.2d 431 (Fla. 1973). In this 
case the Supreme Court destroyed the 
defense of contributory negligence and 
instituted the doctrine of pure comparative 
negligence. This allowed injured parties to 
collect some part of their damages even 
though they were in part responsible for 
those damages. This doesn’t seem like a 
bad idea if they were contributing to their 
damages to the extent of ten percent with 
the understanding that the ultimate award 
would be reduced by that ten percent. Of 
course, because the jury is informed that 
this reduction will occur, it has always been 
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the uneasy suspicion of the defense bar that 
the jury decides in many cases what they 
want the plaintiff to have and then in- 
creases it enough so that the eventual offset 
for comparative negligence won’t hurt the 
outcome. Whether that suspicion is true or 
not, the decision in Hoffman v. Jones had a 
totally sweeping effect. Now every plaintiff 
had some chance of recovering. Put to- 
gether with joint and several liability, a 
defendant who might be only ten percent 
responsible for a plaintiff’s injuries could 
easily be required to pay the whole jury 
verdict if other defendants with greater 
responsibility happen not be financially 
responsible. 

The point is that in distributing the risks, 
the court chose to put the risk of insolvent 
defendants on the solvent defendants 
rather than on the plaintiff. Of greater 
significance is the fact that the court wrote 
a long opinion but gave the question of the 
overall effect of its decision relatively short 
shrift. Since 1973 thousands of personal 
injury cases of every sort in Florida have 
been profoundly affected by this decision. 
It is important to remember that the vast 
majority of personal injury claims are 
resolved far short of trial and most of them 
are resolved short of a lawsuit. However, 
very few of them are resolved without 
being affected in some way by the decision 
in Hoffman v. Jones. This one decision has 
made a difference to claims valuing in the 
billions in a 12-year span of time. That this 
is so, one need only consider that every 
claim not obviously wholly the fault of 
either party must be evaluated in light of 
comparative negligence. 


“Strict Liability” 

Thereafter, the court decided West v. 
Caterpillar Tractor Company, Inc., 336 
So.2d 80 (Fla. 1976). This is the celebrated 
decision in which the Supreme Court cre- 
ated a cause of action for “strict liability.” 
That is, they created liability on the part of 
manufacturers who put products in the 
stream of commerce which are defective 
and which injure plaintiffs as a result of 
those defects. This doctrine makes the 
manufacturer liable whether the defect is 
the result of negligence, whether it war- 
ranteed the product, whether the defect 
could have been said to be covered by some 
implied warranty or for any other reason. 

Admittedly, the doctrine stops short of 
absolute strict liability because it does 
require that there be a defect in the pro- 
duct. However, the present trend concern- 
ing defects is mind-boggling. Even a pro- 
duct that was manufactured in strict com- 
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pliance with the written standards and 
codes of the industry in question and 
perhaps in strict compliance with regula- 
tions of the federal or state government 
may be found to be defective because those 
standards and regulations can be deter- 
mined to be “minimum standards” and if a 
jury determines that a reasonable manu- 
facturer would have done something more, 
then the failure to do it is the production of 
a defect. (This all gets very confusing as to 
what is strict liability and what is negli- 
gence, but, let’s face it, doctrine and dogma 
have no real requirement to be logical.) 
This trend is capped in my mind by the 
cases of Champion v. Gray and Metropo- 
litan Life Insurance Company v. McCar- 
son. Neither of these two cases is seminal. 
There will be more. It is to be expected that 
the requirement of a physical effect set 
forth in Champion will be diluted almost 
immediately by the cases that follow. It is 
also to be expected that the requirement 
with respect to the nature of the conduct 
which gives rise to liability for the inten- 
tional infliction of emotional distress will 
be slowly modified to require less and less 
“outrageousness.” We can also expect that 


what constitutes a “defect” will continue to 
expand as the restrictions on that defini- 
tion erode. It is all heading toward the 
compensation of every injured party. 

So far the great bastion of the defense 
bar has continued to be proximate cause. 
That is, however sloppy the definition of 
negligence or implied warranty or defect 
becomes, it is still necessary that this trans- 
gression have caused the harm suffered by 
the plaintiff. It is to be expected that the 
next attacks will come on the concept of 
proximate cause or “legal cause” as the 
jury instructions have it. The word “cause” 
may be fairly simple but when modified by 
the word “legal,” it is subject to instant 
transmogrification by the courts. 

An example of this trend may be found 
in the case of Orlando Executive Park, Inc. 
v. Robbins, 433 So.2d 491 (Fla. 1983). 
Therein, the guest of a hotel was attacked 
on the hotel’s premises. A jury awarded 
compensatory damages against the owner. 
The district court of appeal upheld the 
compensatory damage award and the 
Supreme Court agreed. The Orlando Exe- 
cutive Park, Inc., decision turns, as most of 
these cases do, on the foreseeability to the 
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owner and operator of the hotel that crim- 
inal attacks might occur. Unfortunately, 
the question is not that simple. Justice 
Boyd explains this in his dissent. He says 
the following: 

I must respectfully dissent because there is no 
evidence that the defendants’ negligence actually 
contributed to causing the plaintiff's injuries. 
That is to say that even if the defendants had 
provided the security precautions which plain- 
tiffs expert witness testified were needed, there 
was no evidence that such additional precau- 
tions might have deterred or prevented this 
particular crime. Indeed the record affirmatively 
shows that such additional security precautions 
would not have prevented the plaintiff from 
being assaulted. Without any proof that the 
defendants’ negligence did in fact cause the 
plaintiff’s injuries, the defendant should not be 
held liable. 

Orlando Executive Park, Inc. v. Robbins 
at 494. 

Justice Boyd goes on to point out that 
plaintiff’s security expert specifically 
stated that his hypothetical proposals for 
security measures would not have affected 
or prevented the assault on plaintiff in that 
case. It is obvious that to avoid the 
requirement for legal cause, all the court 
need do is ignore it. There is a host of 
similar cases in the Southern Reporter, and 
they all concentrate on foreseeability of 
crime. They all tend to ignore or minimize 
the question of cause. 


The Law’s Trend 

The trend in the law is unmistakable. It 
exists in the judge-made law and is in large 
measure the response of the courts to the 
urging of counsel before them. In short, 
this trend is almost entirely the product of 
the judicial system and the practicing law- 
yers rather than the legislature. In fact, the 
response of the legislature to this trend is 
instructive, and I will discuss some Of the 
more well-known examples. 

The first and perhaps best known exam- 
ple of the legislative response is the Florida 
Automobile Reparations Reform Act en- 
acted in 1971 which became §627.730, et 
seq. of the Florida Statutes. As we all 
know, this legislation took away the right 
to sue insured third-party tortfeasors in 
motor vehicle accident cases except under 
certain conditions. There have been long 
legal attacks on this law and it has been 
changed many times since its enactment. 
The courts and the legislature have en- 
gaged in arunning battle over it. 

Another enactment of significance was 
the Medical Malpractice Reform Act 
passed by the legislature in 1975 which 
became F.S.. §768.44, et seq. One of the 
primary measures contained in this legis- 


lation was the requirement to submit med- 
ical malpractice claims to adjudication by 
mediation panels prior to their being cog- 
nizable in the courts. This was unquestion- 
ably intended to reduce the amount of 
medical malpractice litigation and hope- 
fully restrict it to meritorious cases. The 
history of this act is interesting. Although 
its constitutionality was upheld by the 
Supreme Court in Carter v. Sparkman, 
335 So.2d 802 (Fla. 1976), the court said, 
“Even though the pre-litigation burden 
cast upon the claimant reaches the outer 
limits of constitutional tolerance, we do 
not deem it sufficient to void the medical 
malpractice law.” Carter v. Sparkman at 
806. 

As one who was very active in medical 
malpractice litigation at the time, I can 
state unequivocally that this language was 
cited and quoted to the courts repeatedly 
by the plaintiffs bar as they continued to 
attack the statute. As we all know, in 1980 
the court changed its mind in the case of 
Aldana v. Holub, 381 So.2d 231 (Fla. 
1980). Therein the court determined that 
the Act, as it had worked out in practice, 
was unconstitutionally denying the pro- 
cedural rights of the parties. In a rather 
ironic twist, the party whose ox was being 
gored in Aldana happened to be a doctor. 

Another interesting enactment was the 
Workers’ Compensation Law of 1979 con- 
tained in F.S. Ch. 440. This amendment to 
our Workers’ Compensation Law (previ- 
ously known as the Workmen’s Compen- 
sation Law) was revolutionary in this 
country. It did away with the concept of 
making payment on the basis of disability 
ratings and instituted the concept of wage 
loss. It increased the maximum benefits 
payable significantly but otherwise was 
acknowledged to have limited drastically 
the scope of litigation and also to have 
reduced greatly the expected participation 
of attorneys in the process. The act did 
result in the reduction of workers’ com- 
pensation premiums for a short period of 
time. The act also turned all responsibility 
for appellate review of the decisions of 
deputy commissioners over to the First 
District Court of Appeal, doing away with 
the Industrial Relations Commission 
which has previously reviewed those 
orders. After accepting somewhat ungrace- 
fully that it was saddled with this respon- 
sibility, the First District Court of Appeal 
settled down to learning about workers’ 
compensation and eventually to the task 
of chipping away at this law. 

An interesting example of that chipping 
is the case of Regency Inn v. Johnson, 422 


So.2d 870 (Fla. Ist DCA 1982). There had 
been some conflict within the First District 
itself on the issue in question so the court 
rendered an en banc decision in Regency 
Inn. The issue to be decided related to 
when a claimant was entitled to wage loss. 
The statute required that “the burden shall 
be on the employee to establish that any 
wage loss claimed is the result of the 
compensable injury.” F.S. §440.15(3)(b)2 
(1979). The point is that it was understood 
the claimant would have the burden of 
showing his or her inability to get employ- 
ment after an injury resulted from that 
injury. In Regency (as in many other cases) 
the claimant could not find work and it 
appeared the inability to find work was 
related to unavailability rather than re- 
strictions on the claimant’s ability to work 
from the injury. 

The First District Court of Appeal de- 
cided that, despite the specific wording of 
the statute, the claimant did not have to 
show the inability to find work resulted 
from physical incapacity. It would be ade- 
quate to show that claimant had looked for 
work and could not find any. The point is 
that the risk of the claimant being unable 
to find work because of the economic 


climate or the unavailability of the type of 
work he or she could do was to be placed 
on the employer and insurance carrier 
rather than on the claimant. This was a 
highly strained reading of the statute and 
conflicted with several of the court’s own 
earlier decisions. It greatly enlarged the 
availability of wage loss. The court’s lan- 
guage late in that opinion concerning the 
larger picture is instructive: 


We have not overlooked the contention that 
our decision will drastically affect workers’ 
compensation insurance rates. Whether these 
fears are founded or unfounded, we are not 
prepared to say. Our decision is based upon 
what we consider to be legal, not actuarial, 
considerations. We are concerned, however, 
that those arguing for the appellants have raised 
the spectre of hundreds (perhaps thousands) of 
minimally impaired employees receiving full 
wage loss benefits over a period of years, even to 
the maximum (approximately 10 years) pro- 
vided by the law, because of our decision. This 
and other arguments in similar vein only serve to 
emphasize, in our opinion, the survival of an 
attitude of adversariness, instead of coopera- 
tion, that in the past has characterized the 
administration of the Workers’ Compensation 
Law. We suggest that it lies within the power of 
the participants in the workers’ compensation 
system itself to avoid wage loss claims which 
might be considered unwarranted or excessive 
by concentrating their efforts on rehabilitation 
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and reemployment of injured workers, rather 
than by aiming for technical interpretations by 
which it is hoped to defeat or diminish the 
recovery of benefits by the injured employee. 
Regency Inn v. Johnson, at 879-880. 

This language is perfect. The court 
specifically says it will not deal with the 
question of whether the fears concerning 
the effect of their decision are founded or 
unfounded. The court then goes on to 
suggest, rather piously, that the partici- 
pants in the system work it out and stop 
trying to beat the claimant out of his 
recovery. The single-minded, self-blinded 
drive toward compensation of the injured 
party without consideration for the larger 
social context exemplifies the problem I 
have with the whole process. Incidentally, 
the legislature and the court of appeal have 
batted this particular ball back and forth 
several times since Regency Inn. Presently, 
the court is ahead on points. See City of 
Clermont v. Rumph, 450 So.2d 573 (Fla. 
Ist DCA 1984). 

In 1976, the legislature decided to revisit 
the issue of the joinder of insurance com- 
panies and enacted a law which tried to 
prevent juries from knowing of the insurers 
at trial in automobile cases. This became 
F.S. §627.7262 (1977). The court decided 
that the legislature had unconstitutionally 
intruded into its terrain. Markert v. Johns- 
ton, 367 So.2d 1003 (Fla. 1979). Un- 
daunted, the legislature tried again, pass- 
ing what became F.S. §627.7262 (Supp. 
1982). Therein they addressed all liability 
insurers. At this point, the court relented, 
but did so, splitting three for upholding the 
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statute, two for the result in the case but 
against the constitutional issue and one 
vigorously dissenting. Van Bibber v. Hart- 
ford Accident and Indemnity Co., 439 
So.2d 880 (Fla. 1983). Then Chief Justice 
Alderman, who concurred in Markert, but 
wanted the court to bow to the legislature’s 
expression of public policy and pass a rule 
implementing the desired change, was in 
the majority in Van Bibber. Obviously he 
recognized trouble when he saw it. 

It is not my contention that any one of 
these judge-made changes in the law is 
“bad” or “undesirable.” I do contend the 


We are only too well aware 
that the more lawsuits there 
are, the more business there 
will be for defense lawyers. 


overall process has become destructive. 
Many of the elements of damage in a 
personal injury lawsuit are not true econo- 
mic losses to society. That is, pain, suffer- 
ing, disfigurement and the loss of capacity 
for the enjoyment of life are not losses 
society need experience as economic loss. 
The more injuries we make compensable 
by the tort system, the more we transmute 
these losses into gold. It is not true to say 
society will pay for them in any event and 
the only question is who must pay. 

I cannot “prove” that the judge-made 
law is bankrupting the system, because the 
information to do that is beyond my means 
and reach. The half-hearted efforts of the 
insurance industry to do it to date have 
been ridiculed and reviled by its oppo- 
nents. None of us has been made wiser by 
this. However, it seems obvious that small 
businessmen, industrial concerns, the 
medical community and others are orga- 
nizing and influencing the elected bodies to 
blunt the trend of judge-made law. If larger 
and larger segments of society do this and 
the elected officials respond, this in itself 
helps prove the point.! Personally, it is my 
intuitive feel for the situation, based on my 
own experience, that we are near the 
breaking point. The increasing number of 
bankrupt insurers helps convince me. I 
submit simply examining the process as I 
have done here argues strongly in favor of 
my conclusion. The tort goose has laid 


many golden eggs, but it may well be on its 
last legs. 

It is only fair for me to point out that 
those of us who defend tort cases have 
contributed to those results ourselves. We 
have concerned ourselves with the tech- 
nical and the intellectual defenses. We have 
not tried to explain to the courts or the 
juries that there are compelling social 
reasons not to go overboard. We have not 
tried very hard as a group to stem the tide. 
Further, while we hate losing in court, we 
are only too well aware that the more 
lawsuits there are, the more business there 
will be for defense lawyers. (Sue my 
client—please!) We, who had access to the 
ears of large monied interests who were 
being bloodied, have not done enough to 
make them understand the process or 
encourage them to act effectively to change 
it. 

The solution is probably complex. It will 
no doubt involve some curbs on damages. 
It will involve alternative dispute resolu- 
tion methods, especially for smaller claims. 
A full solution may be beyond my skill to 
produce. It is certainly beyond the scope of 
this article. I think it is important for 
practicing lawyers and the judiciary to 
understand the system with which they are 
dealing. If it is driven to the point that 
society cannot afford it, the resolution of 
the issues with which it deals will be taken 
out of its jurisdiction. We will bump our 
noses on the realities of public displeasure 
and, more importantly, the economic 
facts. Neither our present tort law nor jury 
trials are sacrosanct. The constitution is 
not graven in stone. Both the state and the 
federal constitutions can be changed. The 
entire system of law can be changed if it has 
to be. The sentiment to “kill all the 
lawyers” will probably never be carried out 
literally in this country (I hope). However, 
we can commit professional suicide and we 
seem bent on doing it. If we can’t get our 
consciousnesses above the level of the 
day-to-day fray and become instrumental 
in understanding the societal context, we 
are doomed to be shaped by it rather than 
contribute to shaping it. BJ 


! Consider the following language from the 
preamble to the Comprehensive Medical Mal- 
practice Reform Act of 1985, Ch. 85-175: 

WHEREAS, our present tort law/ liability 
insurance system for medical malpractice will 
eventually break down and costs will continue to 
rise above acceptable levels, unless fundamental 
reforms of said tort law/ liability insurance sys- 
tem are undertaken, and 

WHEREAS, the magnitude of this compel- 
ling social problem demands immediate and 
dramatic legislative action, . . . 
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Incarcerating Children 
‘For Their Own Good’: 


Florida’s Pretrial Detention Practices Revisited 


by Bennett H. Brummer and Steven D. Levine 


he law and practice in Florida regarding 

preadjudication detention of accused juve- 

niles! is an area of significant concern. Recent 
experience demonstrates that Florida’s reliance on pre- 
trial detention is excessive, primarily due to broad statu- 
tory detention criteria and the resultant arbitrary 
decision-making process. Unnecessary detention is an 
infringement upon fundamental liberty, a destructive 
experience for troubled youth, and poorly serves the 
community. 

The United States Supreme Court recently considered 
the constitutionality of such detention in an opinion 
which raises serious doubts about the validity of Florida’s 
law and practice. From both legal and public policy 
perspectives, Florida needs substantially to review its 
law and practice governing preadjudication detention of 
accused children. 


The Destructive Nature of Detention 

There is virtually unanimous agreement among profes- 
sionals that secure detention is a destructive experience 
which adds to the complex problems of troubled youth.” 
Children in secure detention facilities function and learn 
in a delinquent subculture, dominated by aggressive, 
streetwise detainees. Secure detention centers instill use- 


less or harmful values peculiar to institutional life. A child 
in detention faces a real danger of physical or sexual 
assault. The fear of such an assault may have a permanent 
impact on a child’s personality. 

Regimentation discourages creativity and reflection 
and interferes with the integrity of the family and 
psychological bonding between parent and child. There is 
additional evidence that such detention hampers the 
preparation of a child’s legal defense and influences the 
court’s final disposition of a case to the child’s detriment.3 


Florida’s Excessive Reliance on Pretrial Detention 

The overreliance upon pretrial detention in Florida 
is extraordinary. Jack Levine, executive director of 
the Florida Center for Children and Youth (FCCY), 
describes the situation: 


Florida has the highest pre-adjudicatory juvenile detention 
rate in the nation. During fiscal year 1982-83, 25,089 youths were 
admitted to secure detention—over one-third of all delinquency 
referrals during that period. The total average daily population 
in Florida’s 20 regional detention centers was 1,016 in 1982-83, 
with an average length of stay per child of 12.7 days. During that 
sametime, over 400,000 child days were spent in secure deten- 
tion. Funding for secure detention represents one-quarter of 
the state’s total budget for delinquency services. Due to the 
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detainees’ pre-adjudicatory status, the detention 
program is not intended to offer any treatment 
services, just custodial care. The cost of this care 
totals $1,200 per child per month.‘ 


Thus, the practice is disturbing because 
of the negative impact on fundamental 
liberty, on large numbers of children and 
their families and on the effective use of 
state revenues. 

The high rate of detention often causes 
overcrowding, which results in increased 
hostility and anger among detainees, and 
between detainees and staff. Overcrowding 
is also responsible for disruption of normal 
institutional programs, increased rates of 
disciplinary violations, recidivism, escape 
attempts and violence, not to mention 
increased health risk. At least two Florida 
juvenile detention centers have been the 
subject of federal civil rights litigation over 
conditions caused largely by overcrowd- 
ing.> 

The high rate of preadjudication juvenile 
detention and its attendant problems can- 
not be attributed to the juvenile crime rate 
or harsh sentencing practices. Preadjudica- 
tion detention increased 24 percent from 
1978-83.° In contrast from 1975-83, total 
juvenile arrests in Florida declined 30.4 
percent, and arrests for violent offenses 
declined 22.8 percent. Juvenile arrests for 
violent offenses accounted for only 6.6 
percent of all juvenile arrests. Commitment 
rates, reflecting the number of adjudicated 
juveniles placed in residential programs, 
declined significantly at the same time that 
preadjudication detention rates soared.®* 

The primary cause of this runaway rate 
of preadjudication detention is the deci- 
sion-making process,’ which is governed 
by statutory criteria® so broad that the 
detention decision is essentially discretion- 
ary. Unnecessary detention results from 
subjective judgment, frequently based on 
impressions rather than articulable facts. 


Decisionmakers are able to develop dif- 
ferent approaches, goals, orientations and 
attitudes regarding detention, with wide 
variations in the types of children detained. 

Decision-maker personality has become 
perhaps the dominating factor governing 
the detention decision. Consequently, de- 
tention decisions are often erroneous, fos- 
tering arbitrariness and inequity.? 


Narrow Detention Criteria 
Safely Decreased Detention Rate: 
Florida’s Experience 

Leading authorities have recommended 
adoption of narrow, specific criteria to 
control the preadjudication detention.!9 
Model criteria, however, have not been 
widely accepted. In Florida, as well as 
nationally, the juvenile justice system 
appears to be in a state of flux between a 
parens patriae and a due process philo- 
sophy. Its goals are uncertain. 

This uncertainty is particularly signif- 
icant in the area of preadjudication deten- 
tion. Proponents of the parens patriae 
philosophy''! begin with a presumption of 
guilt and believe that detention is the start 
of rehabilitation, and that detention crite- 
ria should therefore permit decisionmakers 
great latitude.!2 In addition to detaining a 
child to protect the community and to 
assure future court appearances, “Children 
can be detained for their own good. . . .”!?4 

Proponents of the due process philo- 
sophy begin with a presumption of inno- 
cence and believe that detention is appro- 
priate only if the child is a danger to the 
community or will not appear in court. 
This approach considers “deprivations of 
liberty in the name of treatment . . . poten- 
tially more harmful that helpful.”!2> Due 
process philosophy gained acceptance in 
the mid-1960’s,'3 when courts and the 
public finally recognized the “significant 
disparity between the promise and the 


practice of parens patriae.”!4 

The Florida Legislature first established 
a comprehensive, statutory scheme of 
juvenile justice in 1951.'5 F.S. §39.03(7) 
(1951) authorized preadjudication deten- 
tion of an accused juvenile if “the release of 
the child would be inimical to the welfare of 
the child or the public.” This merely codi- 
fied traditional parens patriae practice. 

Despite the rulings of the U.S. Supreme 
Court in the 1960’s, Florida did not make 
any substantive modifications until 1973, 
when it permitted preadjudication deten- 
tion “(1) to protect the person or property 
of others or of the child; or (2) because he 
has no parent, guardian, responsible adult 
relative, or other adult approved by the 
court able to provide supervision and care 
for him; or (3) to secure his presence at the 
next hearing.” Although more verbose 
than the earlier criteria, the 1973 standards 
still left the detention decision to the dis- 
cretion of the court. 

Significant substantive changes came in 
1980, with the adoption of a due process 
approach. F.S. §39.032(2) (1980 Supp.) 
prohibited detention in a secure facility 
unless: (1) the child was wanted in another 
jurisdiction; (2) the child requested pro- 
tection from a threat to his personal safety; 
(3) the child was charged with a capital, 
life, or first degree felony, or with certain 
crimes of violence, or two or more serious 
property crimes arising out of separate 
transactions; or (4) the child was charged 
with a serious property crime constituting 
a felony, and (a) was released pending 
another case at the time of the present 
offense, (b) had a record for failing to 
appear at court hearings, (c) had a history 
of violent conduct resulting in physical 
injury to others, or (d) had a record of 
adjudications for serious property offen- 
ses. 

The criteria left virtually no room for 
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arbitrarily or improperly detaining a child. 
The 1980 criteria were very similar to those 
recommended by the leading professional 
organizations, especially those of the pres- 
tigious National Advisory Committee for 
Juvenile Justice and Delinquency Preven- 
tion. 

The restrictive detention criteria of 1980 
were enacted primarily as a means to 
reduce the population in juvenile detention 
centers. At the time, many juveniles were 
being held in adult jail facilities pending 
juvenile court proceedings, and child ad- 
vocacy groups were lobbying vigorously 
to prohibit the practice. The alternative to 
detention in jail was detention in a juvenile 
facility, but regional juvenile detention 
centers were already filled to capacity. The 
Florida Department of Health and Reha- 
bilitative Services (HRS) suggested reduc- 
ing existing juvenile detention populations 


awaiting a judicial hearing and, in addition, 
reduce the overcrowding of existing de- 
ention facilities. '5* 

The legislative changes in 1980 were 
successful: the detention population signifi- 
cantly decreased; the juvenile crime rate 
did not increase. 


During the 1980-81 year, detention popula- 
tions were reduced by 20 percent without any 
significant negative effect. During that period, 
the number of arrested juveniles who were [at 
the time of their rearrest] released pending 


adjudication [in an earlier case] increased less 


than one-half of one percent, rates of appear- 
ance at scheduled hearings were equal to previ- 
ous years, and total arrests of juveniles dropped 
by 10,000.'6 

Nevertheless, certain participants in the 
juvenile justice system, such as law enforce- 
ment, HRS, prosecutors, pushed strongly 
for a return to the pre-1980 Florida 
criteria, the traditional parens patriae 


to court hearings and nonappearances. 
Contrary to professional opinion that 
the detention opinion should be inde- 
pendent of the subjective desires of victims 
and law enforcement, police sought a 
decision-making role regarding detention 
after arrest. HRS intake officers were 
uncomfortable with the new criteria and 
believed that the criteria created friction 
between themselves and law enforcement. 
Judges complained because the criteria 
significantly limited their power to detain, 
consistent with their firm belief in parens 
patriae philosophy. Prosecutors tended to 
agree with judges. Detention center 
personnel also voiced objections to the 
1980 detention criteria, perhaps because of 
the resulting changes in center population. 
The nonviolent, minor offenders, who were 
easy for center staff to manage, were no 
longer being detained, and aggressive, less 


in order to make room for juveniles to be approach. Law enforcement apparently manageable juveniles, who previously 


removed from jails. Narrow detention cri- 
teria were believed to be an effective way of 
reducing detention center populations 
without posing a danger to the community. 
The revised detention criteria were expec- 
ted to minimize the detention of youth who 
should remain in the community while 
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secure detention, essentially mandating 
detention if an accused child met any one 
of many extremely broad detention crit- 
eria.'7 In the past, secure detention had 
been prohibited unless conditions were 
first satisfied.'8 The initial detention deci- 
sion, previously the sole responsibility of 
the HRS intake office, was made the joint 
responsibility of HRS and law enforce- 
ment, with the prosecutor having the final 
word.!9 Although quite lengthy and seem- 
ingly detailed, the 1980 criteria, which are 
still in effect today, authorize the pread- 
judication detention of every accused ju- 
venile, with the possible exception of a 
child charged with a minor nonviolent 
misdemeanor, who has no prior record of 
delinquent behavior and solid roots in the 
community.”° Since the criteria encompass 
virtually all accused juveniles, they provide 
no more guidance for or limits on discre- 
tion than did the 1951 standard “inimical to 
the welfare of the child or of the public.” 2! 

The 1981 legislative amendments had an 
immediate impact: admissions to secure 
detention increased 47 percent over the 
same time period in the preceding year, 
the average daily population in secure 
detention increased 39 percent, and, during 


December 1981 and January 1982, 75 
percent of youth referred to HRS intake 
were detained.?? Yet, for a similar period, 
the number of youth committed to HRS 
after trial actually decreased by 44%.?2* As 
a result overcrowding occurred at several 
regional detention centers, and the need to 
expand existing centers and to build new 
facilities has become a major fixed capital 
and operating budget issue.23 “Detention 
has become one of Florida’s major child- 
intensive growth industries.”24 


Pretrial Detention Unconstitutionality 

The U.S. Supreme Court recently con- 
sidered the constitutionality of preadjudi- 
cation juvenile detention in Schall v. 
Martin, 104 S.Ct. 2403 (1984). The Court 
explained that juveniles do have a funda- 
mental liberty interest, but noted that “the 
juvenile’s liberty interest may, in appro- 
priate circumstances, be subordinated to 
the state’s parens patriae interest in pre- 
serving and promoting the welfare of the 
child.” Jd., at 2401 (quoting Santosky v. 
Kramer, 455 U.S. 745, 766 (1982)). The 
Court found that New York’s law and 
practice satisfied constitutional require- 
ments. A comparison of detention in 
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Florida with that in New York, however, 
raises substantial doubts as to the constitu- 
tionality of Florida’s law and practice. 

First, the terms and conditions of con- 
finement in New York were not punitive, 
but were consistent with the regulatory and 
parens patriae objectives of the state. Id., 
at 2413. The Court observed that secure 
detention in New York provided “educa- 
tional and recreational programs and 
counseling sessions run by trained social 
workers.” Also, the maximum time for 
detention in New York was 17 days for 
designated, serious felonies, and six days 
for less serious offenses. Detention pro- 
vided a youth with “a controlled envi- 
ronment...separating him from improper 
influences pending speedy disposition of 
his case.” 

Detention in Florida, however, is custo- 
dial only, providing no rehabilitative pro- 
grams or service.”4 Detainees are not sepa- 
rated from improper influences, but are 
placed together with adjudicated juveniles. 
Detention is permitted for 21 days regard- 
less of the offense with extensions possible 
by court order.?5 There is no guarantee that 
a child’s case will be speedily resolved.?6 

Second, the Court found that the deci- 
sion-making process in New York satisfied 
due process requirements.27 New York law 
required a judge, at the first appearance, to 
make a finding of probable cause based on 
nonhearsay allegations.2* At the initial 
hearing, New York also provided relevant 
information to the court about detention, 
including the juvenile’s prior record, 
current and prior court contacts, informa- 
tion concerning home life, school atten- 
dance and any special medical or develop- 
mental problems. A juvenile in New York 
is entitled to a formal, adversarial probable 
cause hearing within three days, with the 
right to full cross-examination. At this 
hearing, the court is again required to 
review the detention decision. 

The procedure in Florida is in marked 
contrast. The initial probable cause deter- 
mination in Florida may be based totally 
on hearsay.”? A juvenile does not have the 
right to a formal, adversarial probable 
cause hearing at any time in juvenile 
court.39 The court is not required to con- 
sider relevant information concerning the 
child, other than whether the child meets 
the broad, statutory criteria for detention. 
As a practical matter, the burden of pre- 
senting relevant background information 
rests solely on the defense attorney, who 
may require several days to collect the 
information and obtain reconsideration by 
the court. 
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Recommendations 

Although the parens patriae approach 
to preadjudication detention, emphasizing 
rehabilitative detention, may be widely 
accepted in Florida, we must learn from 
history “to assess objectively, rather than 
assume, the benevolent effects of rehabili- 
tative efforts.”3°* Florida’s experience dem- 
onstrates that unnecessary detention can 
be greatly reduced, while ensuring the 
safety of the community and the integrity 
of the judicial process. 

Florida should readopt narrow, defini- 
tive criteria to govern detention. In light of 
the extreme reluctance to temper the 
parens patriae influence, Florida might 
consider a two-step process that incor- 
porates both due process and parens 
patriae concerns as an interim measure.?! 
In the first step, applying strict criteria 
such as those established in the 1980 
Florida legislation, the court after a hear- 
ing would determine whether the child 
poses a substantial danger to the com- 
munity pending trial or a substantial risk 
of nonappearance. If these criteria are 
satisfied, the child could be detained in a 
secure facility. If the criteria were not 
satisfied, the court would move to the 
second step, applying parens patriae crite- 
ria. Detention could be ordered under the 
second step, but the child could be placed 
only in a program which actually provided 
the services needed by the child, rather 
than being warehoused. Thus, the strict 
criteria might help to eliminate the arbi- 
trary detention of children while the treat- 
ment objectives would promote the state’s 
parens patriae interest in the welfare of the 
child. The money saved by the resulting 
decrease under step one could be reallo- 
cated to provide services to children iden- 
tified under step two. 

The children of Florida, the state’s most 
valuable resource, constitute an especially 
vulnerable minority group. Without the 
right to vote or the sophistication and skill 
to vocalize their needs, juveniles cannot be 
assured that their fundamental rights will 
be recognized, and that society and gov- 
ernment will respect and permit the exer- 
cise of those rights. 

It is time for us to end the practice of 
unnecessarily detaining accused juveniles 
in facilities that cause far more harm than 
good. Our communities, taxpayers, and 
troubled youth deserve no less. BJ 
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29 See FLA.R.Juv.P. 8.050(f). 

30 Cf. State v. Arthur, 390 So.2d 717 (Fla. 
1980); FLA.R.CRIM.P. 3.132 (pretrial detention); 
FLA.R.CRiM.P. 3.133(b) (adversary preliminary 
hearing). 

30? Pisciotta, supra note 14 at 425. 

3! Mulvey, supra note 10a at 284-285. 
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THE ART AND SCIENCE OF 


TAXING 


he “science” of taxing costs is 

straightforward, and one need 

only peruse the related Florida 
rules and case law to determine that costs 
are assessable for such widely divergent 
items as a continuance, failure to make 
discovery, the enforcement and modifica- 
tion of proceedings in a dissolution of 
marriage lawsuit, a replevin action, and 
views and inspection of land. But the 
formula for taxing costs is less systematic, 
and there is certainly confusion among 
attorneys as to what court fees and litiga- 
tion costs are necessary to pursue a client’s 
case, and would thereafter be chargeable to 
the nonprevailing party ina litigation. 

In an effort to alleviate some of the 
confusion, the Florida Conference of Cir- 
cuit Court Judges was recently granted 
permission to append statewide uniform 
guidelines (for the taxation of costs in civil 
actions; see inset for full text) to Reeser v. 
Boats Unlimited, Inc., 432 So.2d 1346 
(Fla. 4th DCA 1983). Unfortunately the 
guidelines are advisory only, and so rife 
with qualifiers (e.g., any litigant may 
object to their application “without pre- 


by Sam A. Mackie 


judice”) as to be less than helpful in many 
instances. Counsel should refer to them, of 
course—but all the while recognizing that 
the trial judge has full responsibility, and a 
wide range of discretion, to assess only 
those costs thought to be proper. 

As in most areas of the law, a common- 
sense standard prevails: costs imposed by 
statute for essential services (court clerks, 
officers, the sheriff) are always chargeable; 
and all items not specified by statute are 
determined as chargeable or not by the 
court. Overall, however, the general rule is 
that costs follow the judgment, and the 
corollary is that the prevailing party should 
be indemnified by the nonprevailing adver- 
sary, and should suffer no loss by having 
established the validity of its claim.! The 
court also has discretion to consider such 
matters as whether either party has en- 
gaged in needless protraction of the litiga- 
tion, instituted needless proceedings or 
failed to comply with court orders, and 
such a party may be taxed accordingly for 
any unreasonable costs that occur.” 

But what must a party do to prevail? 
Very simply, have a judgment rendered, or 


a judgment rendered upon a verdict, in its 
favor. But what about a case based upon 
multiple counts? And what about third- 
party actions? 

Early this century, in Marianna Mfg. 
Co. v. Boone, 55 Fla. 289, 45 So. 754 
(1908), the Florida Supreme Court con- 
sidered a breach of contract action con- 
taining three counts, the first and second 
for damages and interest, and the third for 
which the lower tribunal sustained a de- 
murrer. The Supreme Court stated that the 
first-count verdict (where damages were 
assessed) was plain, and that the defendant 
“prevailed” on the second count because, 
without it being addressed by the jury, it 
was “in effect” a finding for that party 
against whom it had been alleged. Jd. at 
154-55. 

More recently, the Fourth District Court 
would seem to agree, but with a twist. In 
Hartford Accident & Indemnity Com- 
pany v. U.S. Concrete Pipe Company, et 
al, 369 So.2d 451 (Fla. 4th DCA 1979), 
appeal following remand, 437 So.2d 1061 
(Fla. 1983), the court was “entertaining” 
interlocutory appeals from several of the 
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trial court’s post-judgment orders, one of 
which was the taxing of costs against the 
appellant. But because the appellant was 
unsuccessful in challenging any of the final 
judgments entered against him, “his fail- 
ure to successfully attack the order taxing 
costs (against him)” was also affirmed. /d., 
at 452. That is, the appellant was a non- 
prevailing party because he “lost,” and not 
because the other side did prevail on the 
issue.3 

For third-party plaintiffs and defen- 
dants, the prevailing party issue is more 
complicated still. A good example is Puder 
v. Renitz, 424 So.2d 76 (Fla. 3d DCA 
1982), wherein the plaintiff sued the defen- 
dant to collect the balance of an architec- 
tural fee. The defendant counter-claimed 
for breach of contract and negligence 
(defective work and design), and plaintiff 
thereafter sued various third parties (struc- 
tural engineers, soil engineers, general 
contractor, etc.) for indemnity and con- 
tribution. The jury found for the plaintiff 
on his claim for architectural fees and for 
the plaintiff on the counterclaim, but the 
trial court amended the final judgment to 
read, in part: 

(1) For the third-party defendant’s 
(structural engineers’) costs; 

(2) For the third-party defendant’s (soil 
engineer’s) costs 

(3) Against the third-party plaintiff's 
motion to tax costs against the third-party 
defendant (subcontractor); 

(4) Against the third-party plaintiff's 
motion to tax costs against the third-party 
defendant (structural engineer) 

Puder, at 77. 

The important point is that the district 
court stated flatly that costs are not to be 
taxed against “successful” third-party de- 
fendants, the inference being that a party 
might “prevail” by merely repelling, as 
opposed to defeating, a legal adversary. 

Once the prevailing party has been 
determined, the trial court has a wide 
discretion in taxing costs, and such discre- 
tion will not be questioned by the appellate 
courts in the absence of outright abuse.‘ 
The only question is what items are in fact 
taxable. 

The item most often taxed is the cost of 
depositions and deposition copies, and the 
normal test here is not whether the deposi- 
tion was offered in evidence or used exten- 
sively to impeach a witness, but whether 
the taking of the deposition itself served a 
useful purpose. Thus, the broad use of 
depositions and deposition copies has been 
found for the most part reasonable and 
taxable,® considering “the problems of 
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time and space as Florida grows,” and “the 
somewhat limited use of discovery (in 
earlier days) as compared to its use to- 
day.”” 

But there is a caveat. In Schumecher v. 
Wellman, et al, 415 So.2d. 120 (Fla. 4th 
DCA 1982), the Fourth District Court of 
Appeal stated plainly that the costs of 
depositions for witnesses not called at trial 
are not taxable. The Second District Court 
of Appeal has agreed, and maintains fur- 
ther that neither are the copies of deposi- 
tions (always) recoverable in Florida. See 
Bolton v. Bolton, 412 So.2d 72 (Fla. 2d 
DCA 1982). 

The other, normal trial costs—court 
reporter’s per diem charge, trial transcripts, 
demonstrative evidence, opening and clo- 
sing statements and arguments, witness 
fees and so forth—must be related to a 
useful and meaningful purpose. Schumec- 
her, at 123. For example, as early as 1953, 
in Loftin v. Anderson, 66 So.2d 470 (Fla. 
1953), the Florida Supreme Court declared 
that while all reasonable and necessary 
experiments, photographs, and depositions 
may generally be taxed as costs, there is 
“nothing ... more essential to proper 
administration of justice than keeping the 
cost of litigation within reasonable 
bounds.” Loftin, at 472. The Supreme 
Court thereafter found the costs of pho- 
tographs not used and deposition pages 
serving no useful purpose “improper,” and 
disallowed them. Loftin, at 473. 

Two other items often considered as 
assessable—and just as often denied—are 
the costs of photocopying and travel. In 
Vogel v. Allen, 443 So.2d 368 (Fla. Sth 
DCA 1983), the Fifth District Court of 
Appeal specified both the rationale and 
decision on the assessment of copying 
costs: they are part of the normal office 
expenses of counsel, and they are not 
recoverable. In some jurisdictions, how- 
ever, attorneys have had success in arguing 
that copying done outside the law office 
(because the documents produced during 
pretrial discovery were particularly volu- 
minous) should be allowed as taxable costs 
against the nonprevailing party.*® 

Travel expenses are normally dismissed 
out of hand as nontaxable,? unless such 
expenses have been provided for by con- 
tract or statute.!° But there is one instance, 
in White v. Cowles Florida Broadcasting, 
361 So.2d 821 (Fla. Ist DCA 1978), where 
the costs of air travel to an out-of-state 
deposition were allowed because the losing 
party initiated the deposition after having 
refused two offers of judgment. 

Offers of judgment and their effect upon 


litigation costs are themselves a special 
consideration for the court. Fla. R. Civ. P. 
1.442 states that any time more than ten 
days before the onset of a trial, the defen- 
dant may offer judgment to be taken 
against him. If the offer is refused, and the 
plaintiff’s final judgment is not more than 
the offer, the plaintiff pays all defendant 
costs awarded after the date of offer. The 
rule became effective in January 1973, and 
two years later the Third District Court, in 
Santiesteban v. Maegrath, et al, 320 So.2d 
476 (Fla. 3d DCA 1975), succinctly char- 
acterized the rule’s language (“couched in 
mandatory terms”) and rationale (“to in- 
duce or influence a party to settle litigation 
and obviate the necessity of trial”). 

The cases decided since that time follow 
a long, unbroken string. In Tucker v. 
Shelby Mutual Insurance Co., 343 So.2d 
1357 (Fla. lst DCA 1977), the First District 
Court decided that an offer of judgment 
“in gross” (two claims joined into one 
cause of action) was “most appropriate,” 
and upheld the payment of a defendant’s 
post-offer costs where the combined claims, 
at final judgment, was less than the offer. 
Two years later, the same court found that 


the offer of judgment need not be “prophe- 
tic” (e.g., exceed both the legal rate of 
interest and attorneys’ fees finally decided 
upon),'! and that the final judgment (and 
not an unreduced jury verdict) determines 
the “favorability” of the offer of judgment 
that precedes it. !2 

Since that time, the Third and Fourth 
District Courts have determined that: 

(1) An offer declined is an offer with- 
drawn, and the decliner is potentially liable 
for the officer’s costs thereafter;!3 

(2) An offer of judgment the same as a 
final judgment is not “less favorable,” and 
the prevailing party’s costs are therefore 
taxable to the defendant;'4 

(3) A plaintiff's voluntary dismissal (of 
certain counts) returns a case as a whole to 
its “preliminary state,” and further offers 
of judgment on the remaining counts are 
allowable;'5 

(4) Reasonable costs accrued may be 
aggregated from a case dismissed to the 
one finally tried.'* 

Of equal importance are the taxing of 
costs following voluntary dismissal, invol- 
untary dismissal and summary judgment. 
As early as 1970, in Keener v. Dunning, 


238 So.2d 113 (Fla. 4th DCA 1970), the 
Fourth District Court ruled that pretrial 
costs should not be disallowed merely 
because a voluntary dismissal obviated 
their use. This ruling has been followed 
and reaffirmed in a number of cases, most 
notably, Gordon v. Warren Heating & Air 
Conditioning, 340 So.2d 1234 (Fla. 4th 
DCA 1976), wherein the court said that not 
only is the taxing of costs in such instances 
legal, but it is “right” under Rule 1.420(d) 
to underscore the “...salutory effect of 
discouraging repeated lawsuits on the 
same claim by exacting payment of 
costs. . . .” Gordon, at 1236. 

In State Farm Fire and Casualty Co. v. 
Oskierko, 334 So.2d 61 (Fla. 34 DCA 
1976), the Third District Court stated that 
where summary judgment is proper, and 
“sums having been expended in the prep- 
aration of trial,” the trial judge did not 
abuse its discretion in awarding such costs. 
Id., at 63. And overall, in summary judg- 
ment matters the attorneys should pay 
particular attention to the procedural 
niceties. For instance, in Southern Ship- 
ping Co. v. Flagship First National Bank 
of Miami Beach, 366 So.2d 855 (Fla. 3d 
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DCA 1979), the costs preceding an effec- 
tive summary judgment motion were dis- 
allowed, but only because the costs affi- 
davits were served upon the defendant on 
the day of the hearing. The district court 
did uphold the taxing of costs in theory, 
however, and remanded the case merely to 
allow the defendant “an opportunity to 
object.” /d., at 856. 

Finally, there is the matter of settle- 
ments, mistrials, and the like. The general 
rule, as above, is that a party must prevail 
to be allowed reimbursement of its costs. 
For example, in Miller v. Colonial Baking 
Co. of Alabama, 402 So.2d 1365 (Fla. Ist 
DCA 1981), the First District Court found 
no authority to assess costs against an 
attorney who, during the lunch recess on 
the first day of a criminal trial, ate and 
spoke with two of the trial jurors. The 
court found such conduct unethical, but 
not a proper foundation for assessing 
costs, even though a mistrial resulted. 
There was, simply, no “prevailing” party. 
Id., at 1366, 1367. 

The same rationale held true in Stein- 


actions. 


Permission is hereby granted to publish and distribute the guidelines, 
but without prejudice to the rights of any litigant objecting to the 
application of the guidelines to a specific case on the basis that the 
assessment of costs pursuant to the guidelines is contrary to applicable 
substantive law. It is recognized that no approval of these guidelines 
shall relieve the trial judge of his responsibility under the law to assess 
the proper costs. This order is not to be construed as any intrusion on 


COSTITEM 
1. Depositions 


evidence at trial in their entirety. 


B. Deposition of parties or witnesses, when 
only a portion of the deposition is read at 
trial for impeachment purposes or in evi- 


dence. 


C. Deposition of parties or witnesses used to 
successfully support a Motion for Summary 


Judgment. 


The Florida Conference of Circuit Judges requests permission to 
publish and distribute to all judges in the State of Florida for their 
guidance the appended uniform guidelines for taxation of costs in civil 


A. Deposition of parties or witnesses read into 


26 THE FLORIDA BAR JOURNAL/FEBRUARY 1986 


hardt v. Eastern Shores White House 
Association, 413 So.2d 785 (Fla. 3d DCA 
1982) and Calder Race Course, Inc. v. 
Gaitan, 430 So.2d 975 (Fla. 3d DCA 1983). 
In Steinhardt, at 786, the Third District 
Court considered that even though both 
parties had prepared for protracted litiga- 
tion and thereafter provided each other 
with voluminous settlement documents, 
no award of money would lie “. . . before 
the case is concluded and only because a 
party has frustrated a settlement agree- 
ment....” But consider Calder, at 977, 
976, wherein the same court ruled that a 
party who successfully dissolves a tempo- 
rary injunction did in fact prevail on the 
merits of a case, and costs were taxed 
accordingly. 

Given the wide range of trial costs that 
are assessable, and the equally long list of 
those that are not, there seems to be no 
particular trial technique or recordkeeping 
activity that will better assure a costs 
assessment. In general, an attorney seeking 
to assess costs is well advised to itemize 
them under affidavit. As such, the verified 


In re: Statewide Uniform Guidelines for Taxation of Costs in Civil Actions 
Administrative Order, Supreme Court of Florida, Oct. 28, 1981 


that responsibility of the trial judges. 
These guidelines were adopted by the Florida Conference of Circuit 
Judges at its business session in Panama City on September 23, 1981; 


statement of sums expended will serve as 
prima facie evidence that they are in fact 
taxable.!7 It is always proper, however, for 
the opposing party to demand receipt 
copies and proper cost documentation. 
And if such documentation is not pro- 
duced for review, the opposing party can 
move to quash the costs or to strike the 
erroneous portion of the affidavit. Dorner 
v. Red Top Cab & Baggage Co., 160 Fla. 
882, 37 So.2d 160 (Fla. 1948). 

From first case to last, then, the Florida 
courts will only assess those costs that are 
reasonable and equitable in light of the 
facts that surround them. If counsel have 
any doubts as to the reasonableness of 
their costs, they should itemize them on the 
bill of costs, or order assessing costs, and 
submit all figures to the court on the merits 
of the total amount. There is always the 
possibility that the court will presume that 
all costs submitted are reasonable, and 
thereafter shift the burden to the non- 
movant to prove them otherwise. At least 
within the purview of the Fifth District 
Court of Appeal, there seems to be no 


have been endorsed by the Board of Governors of The Florida Bar; and 


law. 


taxed. 


Cost of original deposition, plus court reporter’s per diem, plus cost of one copy, be 


have been endorsed by both the Trial Lawyers Section of The Florida 
Bar and The Florida Bar’s Special Commission to Reduce Court Costs 
and Delay. The court is confident that the guidelines which were 
authored by experienced circuit judges and lawyers are reasonable and 
will enable the judges of this state to construe and apply uniformly the 


Cost of original pages actually used, plus court reporter’s per diem, plus cost of one 
copy of pages actually used, be taxed if only a portion of the deposition is read into 
evidence. The cost of additional pages, including if appropriate, the entire deposition, 


may be taxed if the prevailing party can logically demonstrate to the court that the 
additional pages for which taxation is sought were reasonably necessary under the 
facts and circumstances of the case, in the event of which the court should tax the cost 
of such additional pages or the deposition as a whole, together with one copy thereof. 
If only a portion of a deposition is used at trial solely for impeachment purposes, the 
same rule should apply unless the presiding judge determines that the portions used 
did not, in fact, really impeach the witness, in which case nothing should be awarded 
for the deposition. The burden should be upon the prevailing party to point out the 
pages actually used and, if used for impeachment, to show how and in what manner 
the portions read actually impeached the witness. 


one copy, should be taxed. 


The cost of the original entire deposition, plus court reporter’s per diem, plus cost of 


litigation cost that is either excessive or 
inappropriate on its face.'® BJ 
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D. Depositions of parties or witnesses used to 
defeat a Motion for Summary Judgment, 
but not used for any purpose at trial. 


E. Depositions of witnesses not used at trial for 
any purpose and not used to support or 
defeat a Motion for Summary Judgment. 


F. Cost of copies of depositions of parties or 
witnesses, when the deposition is used in 
whole or in part at trial, or is used in whole or 
in part in defeating a Motion for Summary 
Judgment. 


2. Expert Witnesses 


A. Charges made by the expert for examina- 
tions or inspections or research prior to trial 
for purpose of enabling witness to express 
expert opinions. 


B. Charges made by expert witnesses for 
reports submitted to or conferences with 
attorney prior to trial. 


C. Charges of expert witnesses for travel time 
for attendance at trial, i.e. charges on an 
hourly basis or otherwise for time consumed 
in traveling from office to courthouse. 


D. Charges of expert witnesses for travel 
expenses from office to courthouse. 


E. Expert witness fee for testimony at trial. 


The cost of the original entire deposition, plus court reporter’s per diem, plus cost of 
one copy, should be taxed 


The cost of such depositions should not be taxed unless the prevailing party can 
logically demonstrate that the taking of such deposition (under the facts and 
circumstances of the case) was reasonably necessary. If the Court concludes that the 
taking of the deposition was necessary, then the cost of deposition, plus court 
reporter’s per diem, plus the cost of one copy, should be taxed. 


If used in whole or in part at trial, same rule as set out in 1 B above should be followed. 
If used to defeat a Motion for Summary Judgment, cost of one entire copy should be 
taxed. 


Such charges should be considered by the court in setting a reasonable fee, especially 
in such cases as eminent domain where the expert must thoroughly inspect the 
property, check comparable sales, etc. The court should consider the nature of the 
expert testimony; whether or not the expert witness was really needed; the entire facts 
and circumstances of the case; and then award such monetary sum for preparation as 
the facts of the case warrant. 


Such charges or costs should not be taxed. 


Such charges should not be taxed for experts with offices in same city as courthouse. 
For witnesses from out of city, such charges should generally not be taxed, but trial 
judge should be free to exercise his or her best judgment depending upon all the facts 
of the particular case involved. 


(Same as 2C) 


A reasonable sum for such fee should be taxed, taking all factors of the case into 
consideration, including the time spent by the expert in actual testimony; the expertise 
required and the novelty of the situation; the prevailing community rates for such 
services to the extent they can be ascertained; the degree of “expertness” of the 
witness; and the witness’ qualifications, training and experience. 
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Charges made by expert witnesses for time _ If the expert is at the courthouse for the convenience of the attorney calling him so as 

spent at the courthouse waiting to testify. to afford the opportunity for conferences during recesses or during progress of the 
trial, such “waiting time” charges should not be taxable. If the expert is caused to wait 
due solely to the failure of the attorney to properly schedule his appearance, such 
“waiting time” should not be taxed since most attorneys and judges will allow an 
expert to be called out of turn in order to conserve the expert’s time. If, however, the 
expert is forced to wait due to trial delays not occasioned by the witness or by the 
attorney calling him, the trial judge should consider such charges and, if justified, 
award a reasonable amount therefor. 


G. Expert witness fee charged forthe givingofa Suchcharges should not be taxed as a cost item. 
deposition when the deposition is not used in 
whole or in part at the trial. 


H. Expert witness fee charged forthe givingofa A reasonable sum for such fee should be taxed, taking all factors of the case into 

deposition which is used at trial. consideration, including the time spent by the expert in actual testimony; the expertise 
required and the novelty of the situation; the prevailing community rates for such 
services to the extent they can be ascertained; the degree of “expertness” of the 
witness; and the witness’ qualifications, training and experience. 


Travel expenses of prevailing attorney incurred 
in connection with the taking of depositions out 
of the city or state. 


Such expenses should not be taxed as costs. 


4. Travel expenses of nonexpert witness who _ If the testimony of such out of state witness is presented at trial, the statutory mileage 
resides outside of state for attendance at trial. allowed for subpoenaed witnesses from the Florida state line to the city where the trial 
is held, and return, should be taxed as costs. 


5. Witness fees for nonexpert witnesses who reside That the same statutory witness fee provided for subpoenaed witnesses be awarded for 
outside of state, but who attend trial and testify such out of state and nonsubpoenaed witnesses. 
pursuant to arrangements made with them by the 
prevailing party. 


6. Cost of long distance telephone calls to Thatsuchcosts not be taxed. 
witnesses, both expert and nonexpert, arranging 
for witness conferences, or for scheduling of a 
deposition, or for the witness to attend trial. 


7. Cost of Xerox or other machine reproduced Thecost of copies of documents (contracts, promissory notes, etc.) actually filed in the 
copies. court file should be taxed. The cost of copies of documents (contracts, business 
records, hospital records, etc.) actually filed and received in evidence during the 
course of trial should be taxed. Generally, the cost of copies obtained during course of 
discovery and not used at trial should not be taxed, but the presiding judge should 
exercise discretion on the taxability of the cost of such copies if the facts of the entire 

case warrant an award of the cost of such copies. 


8. Cost of “daily copy” of trial transcript. Only the cost of such portion as may be used for impeachment should be taxed. 
Portions used for consultation with the client or other expert witnesses should not be 
taxed. 
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Family Law 


REA: The New Role of Qualified Plans 
in Divorce Settlements 


by Sherwin P. Simmons and Roberta Casper Watson 


Each year, more and more spouses who 
obtain a divorce in Florida and elsewhere 
are participating employees in pension or 
profit-sharing plans qualified under the 
Internal Revenue Code. As Florida’s pop- 
ulation continues to grow, and as the 
number of qualified plans continues to 
proliferate, an increasing number of di- 
vorce and child support battles will revolve 
around the interests of the participant 
spouses in their qualified plans. 

The Retirement Equity Act of 1984 (or 
“REA” as this law has come to be known) 
now controls the use of a qualified plan 
benefit to pay a participant’s alimony, 
child support or marital property obliga- 
tions. REA establishes clear federal rules 
(preempting any contrary state rules) as to 
the disposition of qualified plan benefits in 
domestic relations matters. 

The impact of REA, passed by Congress 
in August 1984 with little or no fanfare 
and without a dissenting vote, is not lim- 
ited to the financial relations between 
husbands and wives and their children. 
REA will affect every judge who decides 
domestic relations matters and every law- 
yer who handles a domestic relations case. 
It will make the administrator of every 
qualified plan with divorcing participants 
an indispensable satellite to the family law 
proceedings. Finally, from time to time, 
REA will require other courts and arbitra- 
tion panels to determine the status of 
domestic relations orders. 

REA does not change the substantive 
family law of any state, nor does it in any 
way affect the substantive rights of the 
participants in family law matters. Rather, 
it is a single purpose statute, dealing only 
with the manner in which a court may 
award qualified plan benefits to the non- 
participating spouse or child to discharge 
an alimony, child support or marital 
property obligation of the participating 
spouse. Unless the requirements of REA 
are satisfied, any domestic relations order 


purporting to transfer benefits to a par- 
ticipant’s spouse or child will be a nullity. 

Most likely, REA will frustrate matri- 
monial lawyers and judges and the liti- 
gants. Those involved in family law mat- 
ters now will have to contend with a new 
federal statute, which will be administered 
by the Internal Revenue Service and the 
Department of Labor. In addition, they 
will have to deal with the administrators of 
the qualified plans in structuring and en- 
forcing domestic relations orders that 
attempt to dispose of qualified plan bene- 
fits. 


Why REA? 

On Labor Day 1974, the Employee 
Retirement Income Security Act 
(“ERISA”) became law. The primary ef- 
fect of ERISA was to provide a broad 
federal regulatory scheme for employee 
benefit plans. Section 514 of ERISA pro- 
vides that ERISA preempts state law. Title 
I of ERISA is administered by the Depart- 
ment of Labor, and Title II contains the 
requirements of the Internal Revenue Code 
relating to the qualified status of the plans. 

Since 1974, §206(d) of Title I of ERISA 
and §401(a)(13) of the Internal Revenue 
Code (Title II of ERISA) have generally 
prohibited the assignment or other aliena- 


tion of plan benefits. Soon after ERISA 
became law, questions were raised as to 
whether the ERISA preemption provisions 
and the anti-assignment rules prevented 
family law judges from assigning qualified 
plan benefits to a participant’s spouse or 
child to satisfy alimony, child support or 
marital property obligations. 

For the next ten years, these questions 
remained unresolved. Family law judges 
and United States district courts took 
different viewpoints in dealing with this 
issue. The Internal Revenue Service, in its 
rulings on family law assignments, did not 
enforce the apparent flat prohibition 
against assignment or alienation provided 
by §401(a)(13) of the Code. An implied 
family law exception to the otherwise hard 
and fast rules against assignment and aliena- 
tion began to emerge. By the summer of 
1984, the treatment of qualified plan bene- 
fits in domestic relations orders was incon- 
sistent and unpredictable 

To bring some order to the chaos pre- 
vailing in this area, REA included in its 
provisions special rules dealing with do- 
mestic relations orders that attempt to 
dispose of qualified plan benefits.'! More- 
over, it provided with certainty that 
ERISA, as modified by REA, preempts 
state law on any question relating to the 
disposition of qualified plan benefits in 
domestic relations actions.* 


QJSA’s and QPSA’s 

Since its passage, ERISA has required 
certain plans to provide a qualified joint 
and survivor annuity (““QJSA”) at the 
participant’s normal or early retirement 
unless the participant elected another form 
of payment. A QJSA continues payments 
to the participant’s surviving spouse after 
the death of the participant. In addition, 
participants who qualified for early retire- 
ment, but who chose not to retire, were 
required to be permitted to elect survivor 
coverage for their spouses. This survivor 
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coverage provided an annuity for the par- 
ticipant’s spouse if the participant died 
before retirement. 

REA expanded the survivor coverage 
requirements by requiring that a qualified 
preretirement survivor annuity (“QPSA”) 
be extended to all participants with a 
vested interest. In addition, REA expand- 
ed the number of plans to which the QJSA 
and QPSA requirements are applicable. 
Most important, however, REA now re- 
quires the spouse of a married participant 
to consent to any waiver of a QJSA or a 
QPSA in order for the waiver to be valid. 
These protections were added to provide 
additional protection for surviving spouses. 

It is important that practitioners and 
family law judges be familiar with these 
provisions of REA because QJSA’s and 
QPSA’s will be directly involved in the 
structuring of a domestic relations order. 


QDRO’s 

The essence of REA, insofar as it deals 
with matrimonial matters, is that no order 
of any family judge will effect a transfer of 
qualified plan benefits to the spouse or 
child of a participant in the plan unless it is 


a “qualified domestic relations order” 
(“QDRO”). The only exceptions to this 
general rule are for government plans and 
certain church plans. Because these plans 
are not covered by ERISA, a domestic 
relations order transferring plan benefits 
to a participant’s spouse or child does not 
have to bea QDRO. 

A QDRO is a special kind of domestic 
relations order, judgment or decree (in- 
cluding a property settlement agreement), 
made pursuant to state domestic relations 
law, that provides child support, alimony 
or marital property rights to a spouse, 
former spouse, child or dependent through 
the use of all or a portion of a participant’s 
qualified plan benefits. The persons who 
are given rights to a participant’s plan 
benefits are called “alternate payees.” 

To constitute a QDRO, a domestic rela- 
tions order must specify the name and last 
known mailing address (if any) of the 
participant, and the name and mailing 
address of each alternate payee covered by 
the order. It must also specify the amount 
or percentage of the participant’s benefits 
to be paid by the plan to each alternate 
payee, or the manner in which the amount 
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or percentage is to be determined. The 
order must clearly identify each plan to 
which it relates, and it must specify the 
number of payments to be made or the 
period during which the benefits are to be 
paid. 

A QDRO may not require a plan to 
provide any option or any type or form of 
benefit not already provided under the 
plan. It cannot require the plan to provide 
increased benefits, as determined on the 
basis of actuarial value, and it cannot 
require the payment to an alternate payee 
of benefits that are already required to be 
paid to a different alternate payee under a 
previous QDRO. 

Unless the QDRO specifies that the 
former spouse is to be treated as the 
participant’s surviving spouse, no prere- 
tirement survivor’s benefits can be paid to 
the former spouse from the qualified plan. 
In other words, a QDRO providing for 
payments to an alternate payee, that does 
not require the former spouse to be treated 
as the surviving spouse, will be defeated 
entirely if the participant dies before the 
payments under the QDRO are due to 
begin. This result will obtain no matter 
what the order says to the contrary. On the 
other hand, if the order does specify that 
the former spouse is to be treated as the 
surviving spouse of the participant, then 
the QJSA and QPSA rules, with their 
spousal consent requirements, will apply 
with respect to the former spouse and the 
participant. The fact that the participant 
may remarry does not change this result. 


Problem Areas 

There are two requirements of aQDRO 
that may prove particularly troublesome. 
First, the name of the plan and even the 
type of plan may be difficult to ascertain. 
Frequently, employers establish retire- 
ment plans with formal names and then 
simply refer to them as the “pension plan,” 
the “profit-sharing plan,” or the “retire- 
ment plan.” A reference to the plan as 
simply the “X YZ Company Pension Plan” 
will not suffice if there is the slightest doubt 
as to the correct identity of the plan to 
which the order applies. The more formal 
name usually must be used. It is good 
practice not only to identify the plan by its 
exact name but also to obtain from the 
employer the tax identification number of 
the plan, so that it can be included in the 
order. 

The second and the more difficult prob- 
lem in drawing a QDRO will be a descrip- 
tion of the plan benefits to which the order 
relates. An understanding of ERISA, 


m= CONVERSION LE 
IF YOU NEED TO CONVERT: 


especially how benefits are determined, 
will be critical in preparing a valid QDRO. 
For example, the court, or the parties by 
agreement, may have decided that a par- 
ticipant’s spouse is entitled to 50 percent of 
the participant’s accrued benefit, deter- 
mined as of the date of the divorce. How- 
ever, the participant may have another ten 
years before his earliest retirement date; 
during this time presumably additional 
benefits will be accruing in which the 
former spouse is to have no rights. In 
addition, the participant may continue to 
work and accrue benefits after his earliest 
retirement date. It may be difficult to 
translate 50 percent of today’s accrued 
benefit into either an exact amount or an 
appropriate percentage of the participant’s 
actual retirement benefit. 

As another example, a participant’s 
benefits may be assigned to the former 
spouse to satisfy a child support arrearage. 
The amount of the arrearage in today’s 
dollars can be calculated exactly. How- 
ever, no payments can be made until the 
participant is entitled to receive benefits. It 
may be difficult to determine the amount 
that the spouse should receive when pay- 
ments do commence, and whether that 
amount should be adjusted to reflect the 
delay before payments begin. 

Under no circumstances can the order 
provide for the alternate payee to be paid 
more than the participant would have been 
paid in the absence of the order. 


Payment of Benefits 

Obviously, the benefit of the QDRO 
would be severely limited if the alternate 
payee had to wait until the participant 
actually retired to receive payments from 
the plan, especially if the participant con- 
tinues to work past normal retirement age. 
On the other hand, most plans do not 
permit the preretirement payment of ben- 
efits, and allowing a divorcing spouse to 
receive benefits earlier than the participant 
could receive them would not be fair to the 
participant or the plan sponsor and admin- 
istrator. REA has reached a compromise 
on this problem. It allows a QDRO to 
require a plan to pay benefits to an alter- 
nate payee on or after the participant 
attains (or would have attained) the “ear- 
liest retirement age.” This is true even 
though the participant has not actually 
retired. Thus, there is no requirement that 
the payment of plan benefits to the alter- 
nate payee be deferred until the participant 
retires or otherwise separates from service, 
but payments to the alternate payee must 
be deferred until the participant would be 


eligible to retire or until benefits otherwise 
become payable to the participant. 

The “earliest retirement age” must be 
determined on the basis of the plan provi- 
sions, and that age cannot be altered by the 
QDRO. In the case of a profit-sharing, 
money purchase or other defined contribu- 
tion plan, the “earliest retirement age” 
means the date that is ten years before the 
normal retirement age. Thus, if the plan’s 
normal retirement age is 65, the earliest 
retirement age would be 55. 

In the case of a defined benefit pension 
plan, the earliest retirement age is defined 
as the “earliest date on which, under the 
plan, the participant could elect to receive 
retirement benefits.”4 If a defined benefit 
plan does not provide carly retirement 
benefits, no distribution can be required to 
be made to an alternate payee from that 
plan prior to the normal retirement date. 
However, if a pension plan does provide 
for early retirement, a QDRO can require 
distributions to an alternate payee at the 
early retirement date, whether or not the 
participant actually separates from service 
at that date. 

A QDRO will usually require payment 


to the alternate payee of a specified 
amount or a specified percentage of the 
participant’s benefit. In a profit-sharing or 
money purchase plan, the benefit is usually 
based on the participant’s account balance, 
and the computations in most cases will be 
relatively easy. 

In a defined benefit plan, the partici- 
pant’s benefit and the payment to be made 
under the order will usually be a series of 
monthly payments that must be deter- 
mined actuarially.s When payments to the 
alternate payee actually begin after the 
earliest retirement age, they are computed 
as if the participant had retired on the 
payment commencement date, even if he 
has not retired. Some employers subsidize 
early retirement, and if the participant has 
not retired, the payment is computed 
without regard to the early retirement 
subsidy. When the participant actually 
retires and begins to receive the subsidized 
benefit, however, the payment under the 
QDRO may be recomputed on the basis of 
the participant’s actual retirement benefit. 


Qualification of Order 
Once the order has been entered, it is still 
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not effective until the plan administrator 
or a court determines the order to be 
“qualified.” This determination is critical 
because payment pursuant to a nonquali- 
fied order would jeopardize the qualified 
status of the plan and would also subject 
the plan to the risk of double payment. 
REA requires that each plan establish 
“reasonable procedures” to determine the 
qualified status of domestic relations orders 
and to administer distributions under such 
qualified orders. 

When an administrator of a plan re- 
ceives an order that purports to assign 
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benefits to a family member, the adminis- 
trator must notify the participant and any 
other alternate payee promptly of the 
receipt of the order and of the plan’s 
procedures for determining whether the 
order is qualified. In addition, within a 
reasonable time after receipt of the order, 
the plan administrator must determine 
whether the order is qualified, and notify 
the participant and the alternate payee of 
the determination. The notices required 
under these rules are to be sent to the 
addresses specified in the order or, if the 
order fails to specify the address, to the last 
address of the participant or alternate 
payee known to the plan administrator. 

During any period in which the issue of 
whether a domestic relations order is a 
qualified order is being determined by the 
plan administrator, or by a court of com- 
petent jurisdiction, the plan administrator 
must defer the payment of any benefits in 
dispute that otherwise would be distribu- 
table during that period. These deferred 
benefits are to be segregated either in a 
separate account in the plan or in an 
escrow account. Of course, segregation is 
not required for amounts that would not 
otherwise be paid during the period of the 
dispute. 

If the order is determined to be aQDRO 
within 18 months after the deferral of 
benefits, the plan administrator must pay 
the segregated amounts (plus interest) to 
the persons entitled to receive them. If the 
plan administrator determines that the 
order is not a qualified order, or, after the 
18-month period has expired, if the plan 
administrator has not resolved the issue of 
whether the order is qualified, the segre- 
gated amounts must be paid to the person 
or persons (usually the participant or, if he 
has died, his beneficiary) who would have 
received the amounts if the order had not 
been issued. 

Any determination that an order is 
qualified after expiration of the 18-month 
period is to be applied prospectively. Thus, 
if the plan administrator determines that 
the order is qualified after the 18-month 
period, the plan is not liable for payments 
to the alternate payee for the period before 
the order is determined to be qualified. 

REA does not affect any cause of action 
that an alternate payee may have against 
the participant. For example, if an order is 
determined to be qualified after the 18- 
month period, the alternate payee may 
have a cause of action under state law 
against the participant for amounts paid to 
the participant that should have been paid 
to the alternate payee. 


Pre-REA Orders 

If an order was entered before January 
1, 1985, and plan benefits are paid pur- 
suant to it, REA provides that it will be 
treated as a QDRO. However, if the pre- 
1985 order is not yet in pay status, the plan 
administrator, at its option, may elect to 
treat the order as a QDRO. If the adminis- 
trator elects not to treat the order as 
qualified, then it can be amended to meet 
the requirements of aQDRO. 


Other Considerations 

During any period in which the alternate 
payee cannot be located, the plan is not 
permitted to provide for the forfeiture of 
the amounts that would have been paid 
unless the plan provides for full reinstate- 
ment when the alternate payee is located. 

Unless it is rolled over into an individual 
retirement account, any amount paid to an 
alternate payee under a QDRO will be 
taxable to the alternate payee as ordinary 
income. 


A Forlorn Hope 

Rep. William F. Clay (D.-Missouri) in 
the REA floor debate of the House of Rep- 
resentatives, stated that: “Because these 
provisions will be interpreted by domestic 
relations lawyers and judges, who gener- 
ally may not be familiar with the pension 
laws, it is very important that the rules in 
this area be clear.” Unfortunately, the 
draftsmen of REA fell short of Rep. Clay’s 
hope. The provisions of REA are anything 
but clear, even to pension lawyers. Con- 
gress has once again added an incompre- 
hensible layer of complexity to an already 
complicated area of the law. The pension 
and family law bar will now have to join 
forces to provide the security Congress 
intended for the families of divorcing par- 
ticipants, and at the same time to enable 
plan administrators to provide security 
and sound administration for participants 
and beneficiaries of the plans. BJ 


'Unless otherwise specified, references to the 
REA rules governing qualified domestic rela- 
tions orders will be to those set forth in I.R.C. 
§414(p) and ERISA §206(d)(3). 

21.R.C. §401(a)(13)(B); ERISA §206(d)(2). 

31.R.C. §401(a)(11); ERISA §205. 

41.R.C. §417(f)(3); ERISA §205(h)(3). See 
I.R.C. §414(p)(4)(B) and ERISA §206(d)(3)(E) 
(ii). 

5The interest assumption used in calculating 
payments under the QDRO must be five percent 
or another rate specified in the plan. I.R.C. 
§414(p)(4); ERISA §206(d)(3)(E)(i). 

¢The determination of whether a benefit is 
subsidized and the computations involving the 
subsidy are extremely complicated and beyond 
the scope of this article. 
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Because of favorable tax treatment, 
qualified pension and profit-sharing plans 
are effective vehicles for the accumulation 
of wealth. The distribution of this wealth is 
an important aspect of the participant’s 
estate plan. Unfortunately, recent legisla- 
tion has greatly complicated the process of 
planning such distributions. The Deficit 
Reduction Act of 1984 (DEFRA) amended 
Internal Revenue Code §401(a)(9) and 
imposed strict new distribution rules to 
discourage unreasonable deferral of bene- 
fits. This article will focus on the available 
planning strategies for negotiating this 
statutory maze of required distributions. 


Before-Death Distribution Rules 

The new required distribution rules of 
§401(a)(9) are effective for years beginning 
after December 31, 1984. Similar rules are 
also applicable to IRA’s. 

A participant’s accrued benefit must be 
distributed in full or a qualifying distribu- 
tion schedule must be commenced no later 
than the “required beginning date.” This 
date is defined as April Ist of the year 
following the calendar year in which the 
participant attains age 70/4 or retires, 
whichever is later. Five percent owners, 
however, are not permitted to postpone the 
required beginning date by continued em- 
ployment beyond age 7044. ! 

At the required beginning date, distribu- 
tions must commence over a “permissible 
payment period.” The permissible periods 
are the life of the participant or the joint 
lives of the participant and a designated 
beneficiary. This includes a period or term 
certain not exceeding the life expectancy of 
the participant and a designated benefi- 
ciary, if any.2 Under DEFRA, the pay- 
ment period may be recalculated annually to 
reflect changes in the life expectancies of 
both the participant and the participant’s 
spouse (but no other beneficiary).3 

Payments commencing at the required 
beginning date must be made at the “re- 
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October 1985 issue and will continue through the July/ August 1986 issue. 


quired rate of distribution.” Distributions 
from a defined benefit plan must be in 
nonincreasing annual payments over the 
permissible period. Distributions from a 
defined contribution plan must be subject 
to an irrevocable payment schedule which 
satisfies the minimum distribution rules.4 
Under these rules, the minimum required 
distribution for each year would be deter- 
mined by dividing the account balance by 
the remaining years of the payment period 
in a manner similar to the procedure pre- 
viously applicable to IRA’s. 


After-Death Distribution Rules 

The applicable rules governing after- 
death distributions are determined by the 
participant’s date of death. If a participant 
dies after required distributions have 
“commenced,” the remaining portion of 
his accrued benefit must be distributed at 
least as rapidly as under the irrevocable 
distribution schedule in effect prior to 
death.5 Even though payments may have 
actually begun, required distributions are 
not treated as having “commenced” until 
the participant’s required beginning date.°® 

If a participant dies before required 
distributions have commenced, the general 
rule is that the entire benefit must be 
distributed within five years after death.’ 
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There are, however, three major excep- 
tions to this five-year rule. 

First, the five-year rule does not apply to 
any portion of the benefit payable to a 
“designated beneficiary” if: (1) such por- 
tion will be distributed over the life of the 
designated beneficiary (or for a period noi 
exceeding his life expectancy), and (2) 
distributions will commence no later than 
one year after the participant’s death.’ A 
designated beneficiary is defined as any 
“individual” designated by the participant 
as a beneficiary.? 

Second, the five-year rule does not apply 
to any portion of the benefit payable to the 
participant’s surviving spouse as a designa- 
ted beneficiary if: (1) the benefits will be 
distributed over the life of the surviving 
spouse (or for a period not exceeding the 
spouse’s life expectancy), and (2) distribu- 
tions will commence no later than the date 
on which the deceased participant would 
have attained age 70/4.'° The life expec- 
tancy of the surviving spouse may be 
annually recalculated. 

Third, the five-year rule does not apply 
to distributions made pursuant to a valid 
I.R.C. §242(b)(2) election executed prior 
to January 1, 1984.!! 


Taxation of Plan Distributions 

The income tax consequences of distri- 
butions are also a major factor in retire- 
ment planning. As a general rule, plan 
distributions are taxed as ordinary income 
upon receipt.!2 However, special tax treat- 
ment is accorded qualified lump sum 
distributions. The pre-1974 portion of a 
lump sum distribution may be taxed as 
long-term capital gain.'3 A participant 
who receives a lump sum distribution after 
five years of active participation may also 
elect ten-year averaging treatment.'* Pro- 
posed legislation would repeal these spe- 
cial tax treatments effective January 1, 
1986. If enacted, there wiil apparently be a 
transition period during which ten-year 
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averaging and capital gain treatment will 
be phased out or possibly replaced with 
five-year averaging. Thus, this special 
treatment should continue to be a factor in 
planning distributions, at least for the near 
future. 

Another major exception to the ordi- 
nary income tax treatment is the tax-free 
rollover. DEFRA liberalized the rules for 
rollovers by eliminating the requirement of 
a lump sum distribution. A tax-free roll- 
over is now available for any portion of a 
qualifying total or partial distribution 
which is deposited into an eligible retire- 
ment plan within 60 days of receipt. !5 

Tax-free rollovers may be elected only 
by the participant or the surviving spouse 
upon the participant’s death.'¢ If any part 
of the distribution is attributable to contri- 
butions made while the participant was a 
key employee in a top-heavy plan, a roll- 
over may be made only to an IRA, not to 
other qualified plans.!7 


Planning Strategy 

Prior to retirement, the most important 
step in planning distributions is the desig- 
nation of beneficiaries in the event of the 


participant’s death. This should be accom- 
plished by completion of the appropriate 
beneficiary forms. Without a designated 
beneficiary, the opportunity for tax defer- 
ral will be limited by the five-year distribu- 
tion rule. However, if a beneficiary is 
designated, distributions may be extended 
over the beneficiary’s life expectancy. Since 
payments may be accelerated at the dis- 
cretion of the beneficiary, the greatest 
flexibility is obtained by establishing the 
longest permissible payment period. 

Upon retirement, the threshold question 
is the choice between the special tax 
advantages of a qualifying lump sum 
distribution or the tax deferral of a roll- 
over, annuity or installment payout. If a 
lump sum distribution is received, there is 
an immediate tax, although at a favorable 
rate. While the after-tax proceeds lose their 
tax-exempt status, they are also free of the 
required distribution rules. Such proceeds 
may be consumed, gifted or devised at will. 

By deferring tax through a rollover or 
installment payout, the participant can 
obtain the economic benefit of investing 
the entire lump sum, undiminished by a 
current tax. The benefits are subject to the 
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required distribution rules and will be 
taxed as ordinary income when received. 
Nevertheless, the economic advantages 
may make this option worthwhile. 

Comparing the relative economic value 
of the two alternatives requires consider- 
ation of a number of factors. Variables 
include the effective tax rate, the expected 
investment yield, the amount of the distri- 
bution and the projected distribution 
schedule. As the aggregate amount of a 
lump sum distribution increases, the tax 
cost may become unacceptable, even with 
ten-year averaging. 

Through the use of “multiple” or “split” 
distributions, it is often possible to enjoy 
both ten-year averaging and tax deferral 
with respect to different portions of the 
plan benefit. With these techniques the 
amount of the lump sum ultimately taxed 
under ten-year averaging may be reduced, 
with a resulting reduction of the effective 
tax rate. Moreover, the after-tax proceeds 
provide an accessible cash reserve for 
retirement which may permit longer tax 
deferral in the rollover account. The split 
distribution technique may also be used to 
accelerate a lump sum distribution in order 
to take advantage of ten-year averaging 
before its repeal 

Split lump sum distributions are accom- 
plished through “in service” distributions 
before retirement. To qualify for lump sum 
distribution treatment, a participant must 
receive “the entire balance to his credit” 
in the plan. This balance is determined 
when there is a distribution upon one of 
the triggering events enumerated in 
§402(e)(4)(A) (i.e., death, age 59/4, sepa- 
ration from service or disability). If the 
recipient continues to participate in the 
plan, a distribution upon a subsequent 
triggering event will also qualify as a lump 
sum distribution. Because ten-year averag- 
ing may be elected only once after age 594A, 
this treatment may not be available for 
both distributions. 

For example, a nonintegrated profit- 
sharing plan may allow distributions at a 
stated age. If an individual with five years 
of participation elects a lump sum distribu- 
tion after age 59/4, he would be eligible for 
ten-year averaging. He would also be en- 
titled to a tax-free rollover of a second 
distribution upon a subsequent qualifying 
event, such as separation from service at 
retirement.'§ The same result could be 
achieved with an “in-service” distribution 
from a pension plan upon attainment of 
normal retirement age followed by con- 
tinued participation until actual retire- 
ment.!9 
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The use of multiple lump sum distribu- 
tions is also a planning opportunity which 
may be used when an individual is a 
participant in two or more types of plans 
(i.e., pension, profit-sharing or stock 
bonus plans). Because account balances 
from different types of plans do not have to 
be aggregated for purposes of qualifying 
as lump sum distributions, ten-year aver- 
aging may be elected with respect to a 
distribution from one plan while a distri- 
bution from a different type plan is rolled 
over or paid in installments.” The distribu- 
tions must be made in different taxable 
years since the election to use ten-year 
averaging must apply to all distributions 
received during the year of the election.?! 

If plan benefits are not distributed and 
taxed as a lump sum, planning strategy 
should focus on maximizing tax deferral. 
The extent of tax deferral will be deter- 
mined not only by the cash flow require- 
ments of the participant, but also by the 
required distribution rules. 

To maximize tax deferral, the partici- 
pant should consider delaying distribu- 
tions as long as possible. Disregarding cash 
flow needs, commencement of distribu- 
tions can be postponed until the required 
beginning date. If a five percent owner 
intends to continue employment beyond 
age 70/4, consideration might be given to 
divesting sufficient stock to avoid five 
percent owner status and postponing dis- 
tributions until actual retirement. 

Upon reaching the required beginning 
date, the participant must irrevocably elect 
the installment payment period. The pay- 
ment period should be extended to max- 
imize tax deferral and flexibility. Although 
the schedule of distributions must be 
irrevocable, payments may always be ac- 
celerated. Moreover, the participant may 
change beneficiaries, so long as the pay- 
ment period is not extended.2? 

In most cases, the participant’s primary 
beneficiary will be the spouse and the 
payment period will be determined by their 
joint life expectancy. If the spouse has 
adequate means of support from other 
assets, consideration should be given to the 
advantages of naming children as benefi- 
ciaries for a portion of the benefit. The life 
expectancy of a younger beneficiary will 
significantly extend the permissible pay- 
ment period for such portion of the benefit. 
Creation of multiple taxpayers reduces the 
income tax imposed on after-death distri- 
butions. Moreover, if such portion does 
not exceed the credit shelter amount, estate 
taxation may be avoided in the partici- 
pant’s estate, as well as the spouse’s estate. 


In lieu of making payments directly to 
individual beneficiaries, the participant 
may designate a trust as an intermediary. 
The trust must provide that payments will 
be made to the designated beneficiaries in 
accordance with the minimum distribution 
requirements.?3 Thus, to avoid the five- 
year payout rule, it would appear that 
required distributions must be made to a 
pure conduit trust with no accumulation of 
income or principal at the trust level. 
Proposed regulations are currently being 
drafted and may provide additional flex- 
ibility in this area. 

If the participant’s spouse is the desig- 
nated beneficiary, the plan of distribution 
should satisfy not only the required distri- 
bution rules, but also the estate tax marital 
deduction requirements. There are basi- 
cally four alternative methods of distribu- 
tion which qualify for the marital deduc- 
tion. 

The first alternative is to provide a direct 
lump sum distribution to the surviving 
spouse. The spouse may elect a rollover to 
an IRA or ten-year averaging. This is 
certainly the simplest method and provides 
the spouse with immediate access to the 
entire account balance. 

The second alternative is a single life 
annuity paid to the surviving spouse. This 
would provide the spouse with a guar- 
anteed income for life, but would not 
permit access to principal or residual ben- 
efits to secondary beneficiaries.24 

If the participant does not wish to make 
a direct distribution to the spouse, a third 
alternative is a lump sum distribution to a 
marital trust, possibly a QTIP trust. The 
trust would not be eligible for a rollover. 
Accordingly, any distribution to a marital 
trust would be fully taxable although ten- 
year averaging may provide some relief for 
lump sum distributions. 

If alump sum distribution is not desired, 
the final alternative would be to provide a 
form of distribution from the plan to the 
surviving spouse in a manner which qual- 
ifies for the marital deduction.25 Unlike a 
lump sum distribution, amounts paid in 
installments from the plan would not be 
subject to an immediate tax, but would be 
taxed only upon receipt of each install- 
ment. The plan benefits would have to be 
retained in a qualified plan trust. To qual- 
ify for the marital deduction in this man- 
ner, the beneficiary designation form 
should contain dispositive provisions sim- 
ilar to the provisions of a marital trust. 
The arrangement could be structured as a 
“power of appointment trust,” an “estate 
trust,” or a “QTIP trust.” In any event, the 
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income distribution requirements for the 
marital deduction must be satisfied. These 
administrative burdens make this alter- 
native feasible only where the employer is a 
closely-held entity. 

If the installment benefits described 
above are needed to fund a pecuniary 
marital bequest, the benefits should be 
payable directly to the spouse, not to the 
decedent’s estate or trust. Because plan 
benefits are “income in respect of a dece- 
dent” (IRD), a transfer in satisfaction of a 
pecuniary bequest would accelerate the 
realization of IRD resulting in taxable 
income in the full amount of plan benefits. 

Distributions to the surviving spouse in 
all of the above alternatives must satisfy 
the minimum distribution schedule under 
§401(a)(9). Most of the above alternatives 
do not satisfy the annuity requirements of 
the Retirement Equity Act of 1984, and thus, 
written spousal consent will be required to 
implement the strategy. 

Another difficult problem may arise if 
the estate plan of the participant utilizes a 
typical A/B trust arrangement. It would 
appear disadvantageous to use plan bene- 
fits to fund the typical credit shelter trust 
which provides a life estate to the spouse 


and a remainder to the children. The 
distribution to such a trust would not 
qualify for a rollover. If a qualified lump 
sum distribution is made, ten-year averag- 
ing may provide some relief (unless re- 
pealed), but the tax consumes principal and 
reduces the effect of the credit shelter. An 
installment distribution is also difficult 
to utilize because of the five-year distribu- 
tion rule. The benefit would not be payable 
to a designated beneficiary, since split 
interests, such as life estates and remain- 
ders do not qualify under the present code 
provisions. Perhaps the regulations when 
issued will provide relief with respect to 
this dilemma. 

A possible solution to the problem of 
funding credit shelter trusts exists if distri- 
butions are payable pursuant to an effec- 
tive I.R.C. §242(b)(2) election.”6 If such an 
election establishes an extended payment 
period, required distributions to a designa- 
ted beneficiary would not be necessary. 
This would permit tax deferral during the 
extended payment period as well as accu- 
mulation of income at the trust level. This 
strategy may be available even if the credit 
shelter trust is not the current beneficiary 
since the identity of a beneficiary can be 
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changed without revoking the 242(b)(2) 
election.?” Careful consideration should be 
given to preserving this election if this 
strategy is advantageous. 

As participants of qualified plans con- 
tinue to accrue substantial benefits, the 
distribution strategy becomes an increas- 
ingly important aspect of the participant’s 
overall estate plan. Pending further guid- 
ance from proposed regulations, this plan- 
ning process will remain difficult at best. In 
the interim, counselors should exercise 
caution in advising clients with respect to 
distributions from qualified retirement 
plans. BJ 
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Labor Law 


by Richard C. McCrea, Jr. 


The Supreme Court recognizes two 
classes of public employees: those whose 
interest in employment requires procedural 
due process and those whose interest does 
not. The right to procedural due process 
attaches when an individual is deprived of 
a property or liberty interest protected by 
the 14th amendment.! The fundamental 
requirement of procedural due process is 
the opportunity to be heard at a meaning- 
ful time and in a meaningful manner.” 

While these due process principles are 
well-settled, there has long been consid- 
erable doubt about the specific procedures 
that must be afforded to public employees 
facing discharge or other adverse employ- 
ment action? in order to satisfy procedural 
due process. Pretermination due process 
has eluded reliable definition and has been 
almost entirely dependent upon the facts in 
each particular case.4 

Last term, in Cleveland Board of Edu- 
cation v. Loudermill, 470 U.S.—, 105 
S.Ct. 1487 (1985), the United States Su- 
preme Court addressed the issue of the 
pretermination process due public em- 
ployees. This article reviews the significant 
pretermination due process decisions pre- 
ceding Loudermill. It then focuses on the 
Supreme Court’s ruling in Loudermill and 
examines the implications of that decision 
for Florida public employers. 


Roth, Perry and Arnett 

In 1972, the U.S. Supreme Court decided 
the companion cases of Board of Regents 
v. Roth, 408 U.S. 564 (1972), and Perry v. 
Sindermann, 408 U.S. 593 (1972). Both 
cases were brought by nontenured college 
teachers whose employment had not been 
renewed following the end of their em- 
ployment terms. The teachers claimed, 
inter alia, that their employers’ failure to 
provide reasons for not renewing their 
employment and failure to provide them 
with an opportunity to challenge the deci- 
sions not to rehire them violated their right 


Loudermill—What Pretermination Process 
is “Due” Public Employees 


to procedural due process. 

In Roth and Perry, the Supreme Court 
announced that public employees who 
possess a legitimate claim of entitlement to 
continued employment have a property 
interest in their employment which is pro- 
tected by the due process clause of the 14th 
amendment. That entitlement to continued 
employment, the Supreme Court declared, 
can be created by “rules or mutually expli- 
cit understandings. ”> 

Since Roth and Perry both involved a 
failure to rehire rather than outright dis- 
charges, neither case required the Supreme 
Court to address directly the issue of what 
pretermination procedures are required to 
satisfy procedural due process. Nonethe- 
less, the Court noted in Roth that “some 
kind” of a hearing must be provided before 
a person can be deprived of a property 
interest.6 The Court also observed that 
“[t]he formality and procedural requisites 
for the hearing can vary, depending upon 
the importance of the interests involved 
and the nature of the subsequent proceed- 
ings.”” 

Two years later, in Arnett v. Kennedy, 
416 U.S. 134 (1974), reh. denied, 417 
U.S. 977 (1974), the Supreme Court con- 
sidered the pretermination process due a 
nonprobationary federal civil service em- 


THE FLORIDA BAR JOURNAL/FEBRUARY 1986 37 


ployee. The employee, who had been dis- 
charged for allegedly making defamatory 
statements about fellow employees, 
brought an action contending, in part, that 
his employer’s failure to provide him witha 
pretermination evidentiary hearing viola- 
ted his constitutional right to procedural 
due process. In a plurality decision, the 
Supreme Court held that the termination 
procedures afforded the employee com- 
ported with minimum due process require- 
ments despite the lack of a pretermination 
evidentiary hearing. 

Writing for the plurality, Justice Rehn- 
quist concluded that the Lloyd-LaFollette 
Act, the federal civil service statute, pro- 
vided the employee with a property interest 
in his continued employment. However, 
Justice Rehnquist, joined by Chief Justice 
Burger and Justice Stewart, also stated 
that the same federal civil service statute 
which created the property interest also 
defined the employee’s procedural due 
process rights. As Rehnquist wrote, when 
the grant of a substantive liberty or prop- 
erty interest is inextricably intertwined 
with limitations on the procedures for 
determining that right, the employee must 
“take the bitter with the sweet.” Since the 
Lloyd-LaFollette Act did not require a 
pretermination evidentiary hearing but 
provided instead that one “may be pro- 
vided in the discretion”'® of the employer, 
the failure to afford the employee a pre- 
termination hearing did not violate his 
constitutional right to procedural due 
process. 

Justice Powell, joined by Justice Black- 
mun, rejected the plurality’s argument that 
due process is defined by the procedural 
protections contained in the statute creat- 
ing the property interest in employment: 
“This view misconceives the origin of the 
right to procedural due process. That right 
is conferred, not by legislative grace, but by 
constitutional guarantee.”!! Nonetheless, 
reasoning that the public employer’s inter- 
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est in the expeditious removal of an unsat- 
isfactory employee outweighed the em- 
ployee’s interest in the continuation of his 
employment pending an evidentiary hear- 
ing, Justice Powell concluded that a full 
pretermination hearing was not required 
to satisfy procedural due process. 
Following Arnett, a question remained 
whether the requirements of procedural 
due process were fixed by the laws or rules 
creating a property interest in employment 
or were to be determined in a broader, 
constitutional context. Even under the 
latter interpretation, given the sharply 
divided nature of the Arnett Court,!2 con- 
siderable doubt remained as to whether 
and when due process requires a pretermi- 
nation hearing. This uncertainty led to an 
inconsistency in judicial decisions dealing 
with pretermination due process and a 
corresponding lack of predictability for 
both public employers and their employ- 
ees.'3 It was not until more than ten years 
later, in Cleveland Board of Education v. 
Loudermill, that the Supreme Court again 
directly addressed the issue of the pre- 
termination process due public employees. 


Loudermill 

In Loudermill, asecurity guard was fired 
by the Cleveland Board of Education for 
failing to reveal a prior felony conviction 
on his employment application. It was 
undisputed that Loudermill’s job applica- 
tion incorrectly indicated he had never 
been convicted of a felony. However, 
Loudermill claimed the job application 
reflected his mistaken belief that the crime 
of which he had been convicted was only a 
misdemeanor. In Parma Board of Educa- 


tion v. Donnelly, which was consolidated 
with Loudermill for hearing, the Parma 
Board of Education had fired a bus 
mechanic because he failed an eye exam- 
ination. 

Under the Ohio civil service law which 
governed their employment, the employees 
were entitled to a post-termination appeal 
but no pretermination opportunity to 
respond to the charges prompting their 
firing.'* Both employees maintained that if 
they had been afforded a pretermination 
opportunity to challenge the reasons for 
their termination, their employers might 
not have proceeded with the discharges. 

The employees brought actions in fed- 
eral court alleging, among other things, 
that the failure to provide them a pre- 
termination hearing or an opportunity to 
challenge the discharges violated their con- 
stitutionally-protected right to due process. 
The federal district court dismissed both 
actions on the rationale articulated by the 
Arnett plurality: “that because the very 
statute that created the property right in 
continued employment also specified the 
procedures for discharge, and because 
those procedures were followed, [the em- 
ployees were], by definition, afforded all 
the process due.”!5 The Sixth Circuit Court 
of Appeals reversed, holding that the fail- 
ure to afford the employees a pretermina- 
tion opportunity to challenge their dis- 
charges violated the due process clause of 
the 14th amendment. Loudermill v. Cleve- 
land Board of Education, 721 F.2d 550 
(6th Cir. 1983). 

On March 19, 1985, the Supreme Court 
affirmed the Sixth Circuit’s decision by an 
eight-to-one majority. Writing for the 
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Court, Justice White ruled that the fact 
that the employers had adhered to the 
termination procedures specified in the 
Ohio civil service law did not mean, by 
definition, the employees were afforded all 
the process due. In so doing, the Court 
expressly rejected the “bitter with the 
sweet” view of the Arnett plurality and 
reaffirmed the proposition that the require- 
ments of procedural due process are delin- 
eated by the Constitution and not by state 
statutory termination procedures. '® 

The Court then proceeded to determine 
what pretermination process was due by 
applying the balancing test articulated in 
Mathews v. Eldridge, 424 U.S. 319, 96 
S.Ct. 893 (1975).'7 Weighing the competing 
interests, the Court reasoned that the gov- 
ernmental interest in the immediate ter- 
mination of an unsatisfactory employee is 
outweighed by an employee’s interest in 
retaining employment and the interest in 
avoiding the risk of an erroneous termina- 
tion. The Court concluded that due pro- 
cess required “some form of pretermina- 
tion hearing.” 105 S.Ct. at 1494. 

The Court stated that the pretermina- 
tion hearing “though necessary, need not 
be elaborate.” Where a full post-termina- 
tion hearing is available, the pretermina- 
tion hearing “need not definitely resolve 
the propriety of the discharge.” Jd. Rather, 
it must simply provide an “initial check 
against mistaken decision —essentially, a 
determination of whether there are rea- 
sonable grounds to believe that the charges 
against the employee are true and support 
the proposed action.” Under such circum- 
stances, the Court declared, a “tenured 
public employee is entitled to oral or 
written notice of the charges against him, 
an explanation of the employer’s evidence, 
and an opportunity to present his side of 
the story.” Because the public employees in 
Loudermill had not received any pretermi- 
nation hearing, the Supreme Court af- 
firmed the Sixth Circuit’s decision that the 
employees’ procedural due process rights 
had been violated. 


The Implications of Loudermill 
for Florida Public Employers 

The significance of Loudermill for Flor- 
ida public employers is clear. In the first 
place, public employers cannot simply 
rely, for the purpose of. satisfying mini- 
mum due process requirements, upon 
blind adherence to their statutory or ad- 
ministrative termination procedure. While 
such administrative or statutory provisions 
may create property interests for public 
employees, they cannot define what pro- 


cess is due once such a property interest 
exists. By the same token, however, a 
public employer’s failure to follow its own 
termination procedures is not a per se due 
process violation; the procedure followed 
by the employer may still comport with 
minimum constitutional standards. '!8 

Secondly, public employers should re- 
view their termination and disciplinary 
procedures to ensure that those procedures 
afford adequate pretermination due pro- 
cess. Those procedures must provide an 
employee with the right to respond to the 
charges against him prior to any adverse 
employment action. Where an employer’s 
procedures allow for a full post-depriva- 
tion evidentiary hearing, the predeprivation 
safeguards must include notice to the em- 
ployee of the charges against him, an 
explanation of the employer’s evidence, 
and an opportunity for the employee to 
present his side of the story.!9 Under Lou- 
dermill, oral notice and an opportunity to 
respond orally are sufficient.2° Finally, in 
extraordinary situations, where retention 
of the employee would result in injury to 
members of the public or other employees 
or damage to public property, and where a 
full post-termination hearing is available, 
pretermination procedures may not be 
required.?! BJ 


' Board of Regents v. Roth, 408 U.S. 564 
(1972). 

2 Armstrong v. Manzo, 380 U.S. 545 (1965). 

3 Disciplinary action less severe than dis- 
charge may also implicate procedural due pro- 
cess safeguards. See Johnson v. School Board of 
Palm Beach County, 403 So.2d 520 (Fla. Ist 
D.C.A. 1981) (suspension without pay); Collins 
v. Wolfson, 498 F.2d 1100 (Sth Cir. 1974) 
(layoff); see also Moore v. Otero, 557 F.2d 435, 
438 n.11 (Sth Cir. 1977) (suggesting that a severe 
demotion which constitutes a de facto discharge 
is a deprivation sufficient to invoke procedural 
due process requirements); Engel v. State De- 
partment of Transportation, 341 So.2d 1020 
(Fla. 3d D.C.A. 1977) (transfer to a remote 
location which amounted to a constructive 
discharge invoked the right to a hearing). 

4 See Hadley v. Department of Administra- 
tion, 411 So.2d 184, 187 (Fla. 1982) (“There is 
no single, unchanging test which may be applied 
to determine whether the requirements of pro- 
cedural due process have been met.”); Housing 
Authority of the City of Tampa v. Robinson, 
464 So.2d 158, 164 (Fla. 2d D.C.A. 1985), rev. 
denied, 475 So.2d 695 (Fla. 1985) (The require- 
ments of reasonable notice and a fair oppor- 
tunity to be heard “are flexible concepts to be 
discerned from the facts of each case.”). 

5 Perry, 408 U.S. at 601. 

6 408 U.S. at 570 n.7. 

7408 U.S. at 570 n.8, quoting Boddie v. Con- 
necticut, 401 U.S. 371, 378 (1971). 

8“(T]he very section of the statute which 
granted [the employee] that right . . . expressly 
provided also for the procedure by which ‘cause’ 


was to be determined, and expressly omitted the 
procedural guarantees which appellee insists are 
mandated by the Constitution.... Here, the 
property interest which appellee had in his 
employment was itself conditioned by the pro- 
cedural limitations which had accompanied the 
grant of that interest.” 416 U.S. at 152, 155. 

9416 U.S. at 154. 

105 U.S.C. §7501(b) (1970); see 416 U.S. at 
152. 

11416 U.S. at 167 (Powell, J., joined by 
Blackmun, J., concurring). 

12 Five separate opinions were filed in Arnett. 
Six members of the Court indicated that due 
process required that an employee at least have 
an opportunity to respond to the charges against 
him prior to discharge. In the view of three 
dissenting Justices, Marshall, Douglas, and 
Brennan, procedural due process requires a 
pretermination evidentiary hearing before an 
impartial tribunal. 

'3 Compare Ragucciv. City of Plantation, 407 
So.2d 932 (Fla. 4th D.C.A. 1981) (failure to 
provide a pretermination adjudicatory hearing 
violative of due process); Purdy v. Cole, 317 
So.2d 820 (Fla. 3d D.C.A. 1975) appeal dis- 
missed, 330 So.2d 16 (Fla. 1976) (due process 
requires that name-clearing hearing be held 
prior to discharge); Muscare v. Quinn, 520 F.2d 
1212 (7th Cir. 1975) cert. dismissed, 425 U.S. 96 
S.Ct. 1752 (1976) (minimum due process requires 
that an employee facing temporary suspension 
be afforded a presuspension hearing) with John- 
son v. School Board of Palm Beach County, 403 
So.2d 520 (Fla. Ist D.C.A. 1981) (presuspension 
evidentiary hearing not required to satisfy pro- 
cedural due process); Weisbrod v. Donigan, 651 
F.2d 334 (Sth Cir. 1981) (state did not violate 
constitutional right to due process when it 
terminated career service employee without any 
pretermination hearing or a prompt post-termi- 
nation hearing); Taylor v. Simmons, 406 F. 
Supp. 1019 (S.D. Fla. 1975) (absence of pre- 
termination hearing did not violate procedural 
due process where employee was afforded a 
post-discharge evidentiary hearing). See also 
Thurston v. Dekle, 531 F.2d 1264 (Sth Cir. 
1976), vacated on other grounds, 438 U.S. 901 
(1978) (full evidentiary hearing can be post- 
poned until after discharge if, prior to termina- 
tion, the employee is provided written notice of 
the reasons for termination, the right to respond 
in writing to the charges made, and the right to 
respond orally before the official making the 
discharge decision); Thompson v. Bass, 616 
F.2d 1259 (Sth Cir. 1980) cert. denied, 449 U.S. 
983 (1980) (failure to provide employee pre- 
termination written notice of reasons for termi- 
nation and an opportunity to rebut those rea- 
sons “cured” by full post-termination hearing); 
Glenn v. Newman, 614 F.2d 467 (Sth Cir. 1980) 
(same). 

14 See Ohio Rev. Code Ann. §124.34 (1984). 

15 470 U.S. at __, 105 S.Ct. at 1490. 

16 “In light of these holdings, it is settled that 
the ‘bitter with the sweet’ approach miscon- 
ceives the constitutional guarantee. If a clearer 
holding is needed, we provide it today.... In 
short, once it is determined that the Due Process 
Clause applies, ‘the question remains what pro- 
cess is due.’ . .. The answer to that question is 
not to be found in the Ohio statute.” 470 U.S. at 
___, 105 S.Ct. at 1493 (citation omitted). 

17In Mathews v. Eldridge, 424 U.S. 319, 335 
(1975), the Court set forth the competing inter- 


THE FLORIDA BAR JOURNAL/FEBRUARY 1986 39 


ests that must be weighed to determine what 
process is due: 

(1) the private interest that will be affected by 
the official action; 

(2) the risk of an erroneous deprivation of 
such interest through the procedures used, and 
the probable value, if any, of additional or 
substitute procedural safeguards; and 

(3) the government’s interest, including the 
function involved and the fiscal and adminis- 
trative burdens that the additional or substitute 
procedural requirement would entail. 

'8Compare Department of Law Enforcement 
v. Allen, 400 So.2d 777 (Fla. Ist D.C.A. 1981) 
(employer’s failure to comply with its own rules 
of procedure for implementing discipline entitled 
employee to reinstatement with back pay) with 
Housing Authority of City of Tampa v. Robin- 
son, (employer’s failure to follow its grievance 
procedure did not nullify contention that pro- 
cess afforded employee complied with minimum 
due process requirements) and Levitt v. Univer- 
sity of Texas at El Paso, 759 F.2d 1224 (Sth Cir. 
1985) (even though university failed to follow its 
own procedural rules in dismissing tenured 
professor, it nevertheless gave professor all the 
process to which he was constitutionally entitled). 

19 Chapter 22A-10.042, 22A-10.043, Florida 
Administrative Code, provides a good example 
of pretermination procedures that comply with 
the standards prescribed by Loudermill. 

20 See Kelly v. Smith, 764 F.2d 1412 (11th Cir. 
1985). 

21 See Thurston v. Dekle, 531 F.2d 1264 (Sth 
Cir. 1976), vacated on other grounds, 438 U.S. 
901 (1978); Burgess v. Miller, 492 F.Supp. 1284 
(N.D. Fla. 1980). 
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by Karen Gievers 


The day ends like any other. The last one 
to leave turns off the computers, the word 
processors, the coffee and the lights, and 
locks the door. The files are in order, filed 
away neatly in the filing cabinets or 
stacked on the desks. You sleep well with 
no anticipation of any but the usual prob- 
lems to be handled the next day. You arrive 
at the office in the morning, anxious to 
prepare for your next trial or the closing of 
your client’s property transaction. Disaster 
strikes! The building security guard tells 
you the building is closed because an 
overnight fire in the transformer room has 
contaminated the building and its contents 
with polychlorinated biphenyl (PCB); no 
one will be allowed access, and no one 
knows how long the building will be kept 
closed. 

Farfetched? Yes. Unlikely? Yes. But it 
has happened, and on more than one 
occasion. In 1984, for instance, a 30-story 
Miami office building (the “New World 
Tower”) was closed for one week, until 
health officials were satisfied that the 
PCB’s no longer posed any threat. Another 
multi-story building in upstate New York 
remains closed more than three years after 
PCB contamination. Such “acts of God” 
as hurricanes and floods can also separate 
you from your office. What is important is 
not the cause of the inaccessibility of the 
office, but the fact you cannot get there. 
Whether the roads are flooded, so that an 
entire area is inaccessible, or the problem is 
one existing only in your building, the 
result for you is the same—no office in 
which to practice. Whether law office 
records are themselves physically destroyed 
by fire or flood or merely declared to be 
“off limits” when the affected building is 
closed (for who knows how long) has no 
effect on the bottom line 

How successful you are in carrying on 
your practice without your office and its 
contents depends on how prepared you are 
and on how much you have “put off until 
tomorrow.” 


Trial Lawyers’ Forum 


Should You ‘Always Put Off Until Tomorrow...’? 


But What Happens to Your Practice If You 
Cant Get into the Office? 


How long can you carry on your practice 
without your calendar, without your client 
list, without your files? Without gaining 
physical access to your office and its con- 
tents, do you know or can you find out: 


Administrative 

1. Who are your clients, and where can 
you reach them? 

2. Do your clients know how to reach 
you when no one answers your firm’s 
telephone? 

3. Whose original promissory notes and 
wills do you have? Do you have abstracts? 

4. If you are a tax attorney, what finan- 
cial records of clients do you have? 

5. What stock certificates or negotiable 
bonds are you holding? 

6. Can you reach your office personnel 
at home? 

7. What banks does your firm have 
accounts with and what are the account 
names and numbers? 

8. Which suppliers are unpaid? 

9. What sums are owed to the firm by 
clients and others? 

10. What original client documents do 
you have in your office for “safekeeping”? 

11. Do you have the information and 
documents you need to complete the real 
estate closing you were preparing for? 
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12. Do you have sufficient personnel and 
payroll information to operate from a 
temporary location? 


Trials and Hearings 

13. What hearings or meetings do you 
have today? Tomorrow? Next week? 

14. What trials are imminent? 

15. Where are your trial exhibits? 

16. Can you contact your client before 
trial? 

17. Do you know who your witnesses 
are, and where they can be reached? 

18. What cases need to be filed to avoid 
statute of limitation problems? 

19. What answers or motions to dismiss 
need to be filed today, tomorrow, next 
week? 

20. What discovery is due today, tomor- 
row, next week? 

21. What nondocumentary physical evi- 
dence do you have in your firm’s exhibit 
room? 

22. Do you have x-rays or other irre- 
placeable historical items relating to your 
clients? Which clients? Which x-rays? 


Technology 

23. Have your key forms and documents 
been duplicated or transferred to backup 
disks? 

24. Are the duplicates or backup disks 
stored in a physical location geograph- 
ically separate from your office? 

25. How frequently are backup systems 
and duplicates of client lists and financial 
data brought current? 

26. Do you have a centralized list of the 
names and addresses of the expert wit- 
nesses you have used or may use? 

27. Is your client list integrated with a list 
of pending litigation (including style and 
case number), so that you can readily 
verify important court dates from court 
files? 

28. Have you set up and kept current a 
duplicate office-wide “tickler” system to 
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monitor important dates for all your 
clients? 

29. Do you have a current duplicate, but 
separately maintained, list of the firm’s 
suppliers with account numbers? What 
about the firm’s insurers and policy num- 
bers? 

Obviously, the list is not exhaustive. The 
recent experience in Miami more than 
adequately demonstrates the need for 
office administrators and managing attor- 
neys to sit down and give consideration to 
these questions before it is too late. 

Key records should be duplicated, with 
the duplicate copies kept in a location 
physically separate from the law firm 
premises. A list of the firm’s clients, along 
with the clients’ addresses and telephone 
numbers, and the addresses and telephone 
numbers of any key witnesses should also 
be kept separately. Large physical evidence 
can be duplicated photographically or by 
videotape, and photographs or videotape 
kept at a physical location separate from 
the storage area for the evidence. Original 
client documents should always be photo- 
copied, and the photocopies given to the 
client with instructions that the copies be 
kept in a file folder created by the client for 
the case. 

Office routines should be evaluated and 
an analysis made of the physical appear- 
ance of the office after everyone else has 
left for the day. Are important papers or 
checks left out on secretaries’ desks to be 
photocopied the next day? What record is 
there of the uncopied originals presently in 
your office? Who in your firm knows 
which physical evidence exists in each case, 
and where it is stored? Are negatives of all 
photographs kept separately from the 
photographs themselves? Are irreplace- 
able, unphotocopied original documents 
included with normal attorney-desk clutter? 

Telephones present another problem. In 
the Miami incident, it took the local tele- 
phone company a minimum of several 
hours to do the work necessary for the 
firms involved to receive their calls at 
another physical location. Difficulties en- 
countered during the transition period 
included: 

(a) Several business hours during which 
the telephones merely rang unanswered in 
the quarantined, vacant office; and 

(b) After the company disconnected the 
office location and before the substitute 
location was working, hours during which 
callers were treated to recorded messages 
ranging from “the number you are calling 
has been temporarily disconnected” to 
“the number you are calling has been 


disconnected at the customer’s request.” 

Firms that do not have an answering 
service may want to consider adding a 
call-forward feature to the telephone equip- 
ment, so that if access to the office is 
restricted, telephone calls will be able to be 
answered during the time it takes the local 
telephone company to transfer telephone 
service to a different location. Other solu- 
tions to the telephone problem should be 
considered. 

Steps should be taken to guarantee 
accessibility to the entire firm’s calendar at 
all times. While some lawyers carry a 
duplicate of their own calendar with them 
at all times, they very seldom include the 
schedules of the others in their offices. At 
the very least, a firm-wide schedule of 
trials, pretrial conferences and key hear- 
ings and closings should be kept in dupli- 
cate fashion at a separate location. 

The solutions to these contingencies will 
naturally vary, depending on the size of the 
office and the nature of the firm’s practice. 
What is important is that the questions be 
considered and answers implemented today. 
It is easy for all of us to complain how busy 
we are, and to decide we have no time to sit 
down and worry about these things now. 
The tendency of lawyers generally, and 
trial lawyers in particular, to procrastinate 
is well known. It is much easier to do 
nothing than to take the time to address the 
problems and come up with realistic, 
workable solutions. Undoubtedly, the odds 
against your office and records being des- 
troyed or inaccessible are sufficiently high 
that you will not lose any sleep over your 
firm’s lack of a “key item duplicate system” 
(“K.1I.D.S.”). You may decide that the time 
and effort involved in creating a system is 
not justified. You no doubt feel, like the 
rest of us did, that “it can’t happen to me.” 
But it can happen, and when it does, it will 
be without warning or the chance to pre- 
pare. 

It is “no fun” having to relocate a law 
office in response to the unexpected or 
unpreventable disaster. The problems and 
inconveniences can be minimized and 
interruption reduced through preparation, 
adoption of commonsense plans, and some 
form of K.I.D. system. And the difficulties 
and frustrations of trying to practice law 
with no way for your clients to reach you 
by telephone, no client records that allow 
you to reach your clients, no calendar to 
tell you where you are supposed to be ten 
minutes from now, no files to take with you 
to the deposition, hearing, or closing at 
which you are supposed to be, no space for 
your secretarial staff to report to work, no 
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key exhibits that you need during the trial 
you started yesterday, no checks, no rec- 
ords showing balances in client and firm 
accounts, will make you wish that you had 
taken the time and not put it off “until 
tomorrow.” Bi 


Karen Gievers is a member of the 
Miami law firm of Anderson, Moss, 
Russo, Gievers & Cohen, P.A. She is 
a board certified civil trial lawyer, a 
member of the Trial Lawyers Section 
Executive Council, and editor of the 
Trial Lawyers “Forum.” 

She writes this article on behalf of 
the Trial Lawyers Section, James E. 
Cobb, chairman. The opinions ex- 
pressed are those of the author and 
may not necessarily comport with 
those of section members. 
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by Dean C. Kowalchyk 


The distinction between procedural and 
substantive due process rights has long 
been, at best, an area of changing hues 
rather than a firm, bold line. In recent 
years, the U.S. Supreme Court has ex- 
pressed a willingness to utilize the dis- 
tinction between deprivations “authorized” 
by state law, and those “unauthorized” as 
a means of determining the availability of a 
federal remedy pursuant to 42 U.S.C. 
§1983 for violations of the due process 
clause of the 14th amendment. In the past 
year and a half, the 11th Circuit addressed 
the effect of this doctrine on the distinction 
between substantive and procedural due 
process, and determined that the effect 
should be limited to procedural violations. 


Parratt 

The Supreme Court’s first major testing 
of these waters was Parratt v. Taylor, 451 
U.S. 527 (1981).! In Parratt, the Court was 
asked to consider whether the uninten- 
tional and unauthorized seizure of $23.50 
worth of hobby supplies from a prison 
inmate was actionable pursuant to 42 
U.S.C. §1983 as a violation of the due 
process clause of the 14th amendment. The 
Court concluded that inasmuch as the 
deprivation was unauthorized, a “post-de- 
privation” remedy under state law would 
satisfy the due process clause of the 14th 
amendment: 
The justifications which we have found suffi- 
cient to uphold takings of property without any 
predeprivation process are applicable to a 
situation such as the present one involving a 
tortious loss of a prisoner’s property as a result 
of a random and unauthorized act by a state 
employee. In such a case, the loss is not a result 
of some established state procedure and the 
State cannot predict precisely when the loss will 
occur. It is difficult to conceive of how the State 
could provide a meaningful hearing before the 
deprivation takes place . . . Indeed, in most cases 
it is not only impracticable, but impossible, to 
provide a meaningful hearing before the depri- 
vation.? 


General Practice 


Gilmere v. City of Atlanta 


Substantive Due Process is Alive in the Post-Parratt World 


By emphasizing the necessity of authori- 
zation, the Court in Parratt gave the only 
appropriate interpretation to the proce- 
dural (as opposed to substantive) aspect of 
the due process clause of the 14th amend- 
ment: that is, that a deprivation of proce- 
dural due process rights occurs only where 
state procedure authorizes the conduct 
which results in the deprivation, without 
allowing predeprivation due process in a 
circumstance where such process is possi- 
ble, or providing an adequate post-depri- 
vation remedy where predeprivation pro- 
cess is not possible.3 

This interpretation is appropriate be- 
cause, from a practical standpoint, it 
avoids the substitution of federal civil 
rights law for the standard state tort reme- 
dies. A strong theme which runs through 
the Parratt decision is the underlying 
commonsensical evaluation of the issue: Is 
$23.50 worth of property, negligently des- 
troyed, the stuff of which “federal cases” 
are made? The majority addressed this 
issue directly when it asserted that: 


. .. To accept respondent’s argument that the 
conduct of the state officials in this case consti- 
tuted a violation of the Fourteenth Amendment 
would almost necessarily result in turning every 
alleged injury which may have been inflicted by 
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a state official acting under “color of law” into a 
violation of the Fourteenth Amendment cogni- 
zable under §1983. It is hard to perceive any 
logical stopping place to such a line of rea- 
soning. Presumably, under this rationale any 
party who is involved in nothing more than an 
automobile accident with a state official could 
allege a constitutional violation under §1983. 
Such reasoning “would make of the Fourteenth 
Amendment a font of tort law to be superim- 
posed upon whatever systems may already be 
administered by the States.” Paul v. Davis, 424 
U.S 693, 701, 96 S.Ct. 1155, 1160, 47 L.Ed.2d 
405 (1976).4 

Thus, the due process clause supple- 
ments, rather than supersedes, more tradi- 
tional remedies. 


Parratt and Qualified Immunity: Two 
Parts of the Same Puzzle 

The distinction drawn by Parratt be- 
tween those deprivations authorized by 
state law and those unauthorized depriva- 
tions was (and is) not without doctrinal 
support in the context of civil rights litiga- 
tion. The foundations of the authorized/ 
unauthorized dichotomy can be found in 
the concept of qualified good faith immu- 
nity. This defense to a civil rights action, 
which is plead affirmatively, immunizes a 
defendant from monetary damages where 
a reasonable person would not know that 
the conduct complained of was violative of 
the plaintiff's constitutional rights. The 
clear purpose of this defense is to eliminate 
the harsh result of a finding of liability for a 
violation where reasonable persons could 
not be expected to conclude that their 
conduct implicated, for example, due 
process rights. The distinction between the 
aware/ unaware dichotomy in this doctrine 
and the authorized/ unauthorized distinc- 
tion in Parratt simply expresses the two 
alternative elements of a constitutional 
tort under the due process clause: knowl- 
edge that substantive rights attached, and 
authorization under state law to violate the 
procedural due process requirement. The 
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defendant in Parratt could, under the 
qualified immunity doctrine, be expected 
to be aware that depriving another of 
property could not be done absent due 
process. 

However, the knowledge of the defen- 
dant is meaningless, in the context of 
procedural due process, where the process, 
or lack thereof, is unauthorized. The hold- 
ing in Parratt complements the protection 
offered by qualified immunity by allowing 
state due process the opportunity to work. 
Federal civil rights liability for property 
deprivations is thus reduced, and properly 
so, to those cases of substantive depriva- 
tions where the defendant reasonably 
should be aware that his conduct is viola- 
tive, or those cases of procedural depriva- 
tions where the conduct is authorized 
under state law. The symmetrical complete- 
ness created by the dovetailing of these 
doctrines can be disturbed, as will be 
discussed below,® only by the considera- 
tion of the distinction between intentional 
and unintentional deprivations. 


Gilmere | 
The Parratt decision left open one ques- 
tion of major importance: Did the holding 


in Parratt apply to substantive, as well as 
procedural, deprivations of property? 

In Gilmere v. City of Atlanta, (herein- 
after, Gilmere I), 737 F.2d 894 (11th Cir. 
1984), the court considered a case that was 
perfect for the determination of the direc- 
tion the circuit intended to go on the issue 
of the applicability of the Parratt analysis 
to substantive deprivations. The facts are 
these:? Thomas Patillo, after a New Year’s 
Day of heavy drinking, became involved in 
an argument with another driver following 
a near-collision. Subsequently, the other 
driver contacted the Atlanta police and 
reported that Patillo had assaulted him 
with a gun which Patillo had in the trunk of 
his car. Two officers were dispatched to 
Patillo’s home. Upon arrival, they ordered 
Patillo to accompany them to their car for 
questioning. Patillo resisted this order, but 
his resistance was ineffective due to his 
drunken condition. The officers escorted 
Patillo in the direction of the patrol car, 
beating him about the head as they went. 
As the group approached the patrol car, 
Patillo broke free and a second scuffle 
ensued, in which one of the officers fatally 
shot Patillo. Gilmere, as executrix of 
Patillo’s estate, filed suit against the city 
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and the officers pursuant to 42 U.S.C. 
§1983, alleging, among other things, a 
violation of the 14th amendment right to 
be free of deprivations of liberty without 
due process.’ 

The facts in Gilmere provide a striking 
opportunity to analyze the impact of Par- 
ratt on due process rights. It is clear, at the 
outset, that when a police officer finds it 
necessary to draw his gun and shoot 
someone, and the shooting turns out to be 
unauthorized by the state, there is no 
opportunity for predeprivation due pro- 
cess as to those particular circumstances. 
This is the essence of the holding in 
Gilmere I: 


In Parratt, the Supreme Court held that an ade- 
quate post-deprivation remedy will suffice if 
the deprivation is caused by a random and 
unauthorized state act for which prior process is 
impracticable or impossible. In Patillo’s case the 
conduct of the officers, the excessive use of 
force, was, as the district court found, plainly 
unauthorized. The conduct was also random; 
neither the City nor the officers could have 
predicted precisely when it could occur. Indeed, 
Patillo’s deprivation, although under color of 
state law, was beyond the control of the gov- 
ernment. In sum, “it was not only impracticable, 
but impossible, to provide a meaningful hearing 
before the deprivation.” 451 U.S. at 541, 101 
S.Ct. at 1916.9 


Thus, from the standpoint of procedural 
due process, there is no distinction between 
shooting someone and taking their prop- 
erty.!° The court went on to assert that the 
reasoning of Parratt did not allow for a 
distinction between intentional and unin- 
tentional conduct: “Whether a deprivation 
is sudden and intentional or merely negli- 
gent, the State cannot practically provide 
pre-deprivation process.”!! 

This, coupled with the finding that 
Georgia tort remedies provided adequate 
post-deprivation process, '? led the panel in 
Gilmere I to conclude that Parratt was 
applicable to an intentional deprivation of 
liberty, and therefore the lower court’s 
finding of liability for a deprivation of 14th 
amendment liberty was set aside. The court 
did add one “caveat” to its ruling: 

Except for matters the district court dismissed 
as frivolous, the plaintiff did not allege any 
violation of the substantive guarantees of the 
federal constitution. Like the plaintiff in Par- 
ratt, the plaintiff here “refer(red) to no other 
right, privilege, or immunity secured by the 
Constitution or federal laws other than the Due 
Process Clause of the Fourteenth Amendment 
simpliciter.” Parratt, 451 U.S. at 536, 101 S.Ct. 


at 1913. (Emphasis and parenthetical material 
from the original.)'3 


This distinction provided the basis for 
the determination of this issue on rehear- 
ing in Gilmere IT.'4 
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Gilmere II 
In Gilmere IT, 774 F.2d 1495 (11th Cir. 
1984), the 11th Circuit sitting en banc 
affirmed the district court’s finding of 
liability under the 14th amendment for a 
violation of substantive due process rights. 
The en banc majority began its analysis 
by concluding that the holding in Parratt 
was limited by the legislative history of 42 
U.S.C. §1983 and by Supreme Court case 
law, including Parratt itself. The analysis 
of Parratt is particularly illustrative: 
... in Parratt itself the Court indicated that its 
analysis was not based upon the conclusion that 
all section 1983 claims were to be turned into 
state torts whenever possible, but rather that the 
particular constitutional violation at issue—the 
deprivation of procedural due process—simply 
did not occur until the plaintiff was actually 
denied any procedure for redress in the state 
system. See Parratt, 451 U.S. at 541-44. Such 
reasoning implicitly distinguishes procedural 
due process claims from all the other consti- 
tutional violations that are complete regardless 


of the subsequent adjudicative procedures being 
used.!5 


Having distinguished Parratt as apply- 
ing only.to procedural due process claims, 
the court then analyzed the nature of a 
substantive due process violation: 


Unlike procedural due process claims, which 
challenge the adequacy of the procedures used 
by the government in deciding how to treat 
individuals, substantive due process claims 
allege that certain governmental conduct would 
remain unjustified even if it were accompanied 
by the most stringent of procedural safeguards. 
Such substantive claims are outside the scope of 
Parratt because the constitutional violation is 
complete at the moment when the harm occurs. 
The existence of state postdeprivation remedies 
therefore has no bearing on whether the plaintiff 
has a constitutional claim.'6 


Utilizing this distinction, the en banc 
majority concluded that substantive due 
process claims were beyond the sweep of 
Parratt. This conclusion appears to create 
a problem because it turns on only one of 
the two operative elements in Parratt. 
Parratt held that a deprivation violative of 
the due process clause occurred where (1) 
predeprivation process was possible and 
not utilized, and (2) where the conduct 
complained of was authorized by the state. 
Admittedly, the first issue addresses pro- 
cedural due process. However, the second 
component, that of authorization, taken 
out of context, could address both proce- 
dural and substantive due process. When 
the en banc panel stated, as quoted above, 
that “substantive due process claims allege 
that certain governmental conduct would 
remain unjustified even if it were accom- 
panied by the most stringent of procedural 
safeguards,” it would seem to suggest, 


rather than distinguish, the applicability of 
the Parratt analysis. In terms of the 14th 
amendment, Parratt suggests that for a 
state (or for a person acting under color of 
state law) to violate life, liberty. or prop- 
erty without due process of law, the state 
must authorize the conduct complained of. 
With regard to Gilmere’s claims against the 
City of Atlanta proper, the en banc court 
concluded that while Patillo’s death may 
have resulted from the failure to properly 


train the officer who shot him, there was no 
showing that the failure resulted from a 
custom that had the force and effect of law. 
This finding leads naturally to the conclu- 
sion that the officer who shot Patillo was 
engaging in unauthorized conduct, and 
under the Parratt analysis of the 14th 
amendment, no due process rights, either 
substantive or procedural, were implicated. 
This flawed analysis clarifies, in a very 
important sense, the meaning of authorized 
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Courtin 


procedural due process violations. An 
authorized procedural due process viola- 
tion occurs where the state mandates a 
procedure which fails to address adequately 
the constitutionally protected interest of 
the individual. It is the procedure (or 
absence thereof) which is authorized, not 
the conduct. However, there have been, 
and always will be, circumstances where 
the issue is not whether the state authorized 
the conduct complained of, but whether 
the conduct was so egregious that it could 
not be authorized under any circumstances. 
The protection of fundamental rights de- 
pends upon the ability to seek a federal 
forum to redress the violation of those 
rights. Thus, the 14th amendment supple- 
ments state tort remedies by providing 
procedure where there is none, and by 
providing remedies where no procedure 
could redress the harm caused. 

It is important that this analysis, or any 

other supportive of the nonapplicability of 
Parratt to substantive due process rights, 
not be construed to upset the symmetry 
created by the Parratt doctrine and that of 
qualified immunity.'!? The Supreme Court 
has ruled in Hudson v. Palmer, _— U.S. 
——, 82 L.Ed.2d 393, 104 S.Ct. 3194 
(1984), that Parratt applies to intentional 
as well as unintentional deprivations of 
property. This ruling is based upon the 
reasoning that it is no more possible for the 
state to predict an intentional deprivation 
than an unintentional one. Despite the 
pains taken by the Court to address only 
procedural due process,'® and to eliminate 
the relevance of intent in §1983 claims, an 
intentional deprivation can begin to look 
like a substantive one. The court in Hud- 
son foreclosed this possibility by asserting 
that: 
. .. whether an individual employee himself is 
able to foresee a deprivation is simply of no 
consequence. The controlling inquiry is solely 
whether the State is in a position to provide for 
predeprivation process. 

The foreseeability of the deprivation by 
the employee is irrelevant only in the 
context of determining the applicability of 
the Parratt standard to a violation of 
procedural due process. Qualified immu- 
nity appropriately forecloses monetary 
damages where a reasonable person would 
not be aware of the violation regardless of 
its nature. To maintain the elegant fairness 
created by the union of Parratt and this 
doctrine, it should continue to apply to 
cases of substantive violations for the same 
reasons that Parratt does not: fundamental 
fairness will not accept the alternative. BJ 


! Parratt is the first clear statement on this 
issue but it did not arrive unheralded. While 
space precludes an analysis of the origins of 
Parratt, those interested can find a short yet 
excellent analysis in Gilmere v. City of Atlanta, 
737 F.2d 894, 906 (Fn 30), (11th Cir. 1984). I 
differ with this analysis only with respect to 
Ingraham v. Wright, 430 U.S. 651 (1977). In my 
opinion, footnote 44 of Ingraham limits its effect 
to cases where a common law remedy predated 
the 14th amendment. See 430 U.S. 674 (Fn 44). 

2451 U.S. at 542. 

3 This reading of Parratt is supported by the 
subsequent holding in Logan v. Zimmerman 
Brush Co., 455 U.S. 422 (1982). 

4451 U.S. at 544. 

5 See Harlow v. Fitzgerald, 457 U.S. 800 
(1982), and Davis v. Scherer, 468 U.S. __, 82 
L.Ed.2d 139, 103 S.Ct. 1312 (1984). 

6 See the text following footnote 17. 

7The facts as I state them are distilled from 
both Gilmere I and Gilmere II, including a 
dissent in the latter. I have not consulted the trial 
record, or the opinion of the district court, 
because I believe that the only relevant consid- 
eration is what the appellate court believed the 
facts to be. In the words of the witch doctor: 
“There is no truth; there is only evidence.” 

8The complaint also stated pendant claims 
under the available Georgia tort remedies. This, 
no doubt, made it difficult to assert that there 
were no adequate state remedies under Parratt. 
Indeed, reading from the opinion of the panel, 
plaintiff's objection to Parratt was based on the 
applicability of Parratt to intentional torts, 
rather than an objection to the Georgia remedies 
perse. See 737 F.2d at 908. 

9 737 F.2d at 906-908. 

10 This conclusion, as Gilmere I] teaches, 
simply begs the question of when a procedural 
violation becomes substantive. 

11737 F.2d at 909. This holding correctly 
anticipated the Supreme Court’s ruling in Hud- 
son v. Palmer, ___ U.S. ___, 82 L.Ed.2d 393, 104 


S. Ct. 3194 (1984). See related text infra. 

12 See note 8, supra. 

13 737 F.2d at 910. 

14 A curious aspect of this case is created by 
the comparison of the finding by the panel in 
Gilmere I that no substantive due process 
violation was alleged, and the en banc deter- 
mination in Gilmere II that such a violation 
existed. The en banc opinion does Suggest only 
that it is affirming findings of substantive viola- 
tions found by the district court. See 774 F.2d at 
1501. 

15 Id. at 1499. 

16 Jd. at 1500. 

17 See the text following note 5. 

'8 The court clearly stated the holding as 
applying to violations of procedural due process. 
See 104S.Ct. 3204. 

19 Td. 
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Real Property, Probate&Trust Law 


Has Title Insurance Changed the Attorney’s Role 
in Real Estate Transactions? 


by Joseph M. Grohman 


For nearly 30 years attorneys have 
complained that the public is increasingly 
relying on laymen’s services in real estate 
transactions.! Specifically, the cry is “[t]he 
title companies’ . . . objective [is] to elimi- 
nate the lawyer from participation in... 
land transactions.”2 The presumption, 
therefore, is that the parties to a real estate 
transaction are losing the benefits of an 
attorney’s advice and services. Alterna- 
tively, the attorney’s role in real estate 
closings is merely changing. 

Presumably, nonlawyers involved in a 
real estate transaction are not in a position 
to represent a seller’s or a purchaser’s 
interests as well as an attorney. Generally, 
the Realtor’s sole source of compensation 
comes from completing the closing. A 
lender is interested almost exclusively in 
protecting its security. The title insurer’s 
representative’s primary objective is to 
collect as much in premiums as possible 
and to expose the agency and the under- 
writer to as few potential claims as pos- 
sible. These interests, of course, may over- 
lap that of a purchaser’s to some extent. 
However, they are not completely com- 
patible. Of all of the potential participants 
in a real estate closing, the purchaser’s 
attorney is the only one who can combine 
the expertise a client needs with the bene- 
fits of title insurance.3 

Of note is an increased demand for title 
insurance in general. Perhaps, this demand 
arises from a combination of the increase 
in the number of real estate transactions 
and the growth in real estate financing on 
the national level. Regardless of the rea- 
sons, it seems evident that the demand for 
title insurance will continue and that much 
of the title insurance will be produced by 
participants other than the purchaser’s 
attorney. Therefore, it is important to 
identify the role that an attorney can still 
play even where another title agent is 
delivering the title insurance to protect the 
purchaser. 


Since there is general doubt that pur- 
chasers of title insurance, and to some 
extent attorneys, understand the title in- 
surance policy,‘ one of the most important 
functions for an attorney is to advise the 
client of the nature of and the coverage 
provided by title insurance. Perhaps more 
important, the attorney must familiarize 
the client with what the policy does not 
protect and negotiate on behalf of the 
purchaser for broader coverage. 


Substance of Title Insurance 

In order to accomplish these tasks, an 
attorney must understand the substance of 
title insurance. Most forms of insurance 
are designed to assume the risk of liability 
by pooling such risks of losses that arise 
after the policy’s date. Title insurance, on 
the other hand, is more characteristic of a 
guarantee of the search of the chain of title 
on the subject property. Thus, the risk of 
loss being assumed is that which predates 
the policy. As a result, the title insurer is in 
a unique position to diminish the risk of 
loss by examining the chain of title and by 
clearing title defects prior to issuing the 
policy. 

Once having conducted a title examina- 
tion, the title insurance underwriter is 
prepared to assume the predetermined 


risks of loss. Generally, these risks include, 
but are not limited to, errors, omissions 
and insufficiencies in the abstract or title 
search; negligence of the title examiner; 
undisclosed errors and deficiencies in re- 
corded documents; and forgeries within the 
the recorded documents.5 

However, there are potential claims 
against which the title insurer generally is 
unwilling to insure. Those areas include, 
but are not limited to, defects, liens, en- 
cumbrances, adverse claims or other mat- 
ters that attached or which were created 
subsequent to the date of the policy; liabili- 
ties with respect to matters that result in no 
loss or damage to the insured claimant; 
matters that are created, suffered, assumed 
or agreed to by the insured claimant; any 
loss or damage that would not have been 
sustained if the insured claimant had paid 
value for the property; limitations on the 
right of occupancy, use and enjoyment of 
the land imposed by law or municipal 
ordinance; rights of eminent domain or 
governmental rights of police power, un- 
less there has been an exercise of these 
rights, notice of which appears in the 
public records at the date of the policy, and 
all personal property is excluded from 
coverage both by the terms of the policy as 
well as F.S. §624.608 and Fla. Admin. 
Code Rule 4-21.09. 

Each title insurance binder and/or pol- 
icy represents the insurer’s opinion of title. 
Each title defect or objection is set out in 
the exceptions portion of the binder 
and/or policy. Since the title insurer is not 
assuming the risk of loss for these excep- 
tions, it is imperative that the insured’s 
attorney examines each objection to en- 
sure that each defect does not render the 
title of less quality than that which the 
seller has contracted to pass to the pur- 
chaser. Also, the difference between in- 
surable and marketable title may be signif- 
icant to lenders and subsequent purchas- 
ers. 
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Pursuant to F.S. §627.785 (1983), the 
State of Florida has preempted the regula- 
tion of title insurers and title insurance. In 
so doing, it has precluded the title insurer 
from conducting any other kind of insur- 
ance in the State of Florida. Furthermore, 
the state has precluded a title insurer from 
retaining any risk on any one subject of 
insurance, either as a direct insurer or as a 
reinsurer, in an amount exceeding ten 
percent of the title insurer’s surplus to 
policy holders. In addition to maintaining 
an adequate reserve for outstanding losses, 
a title insurer must establish, segregate and 
maintain a guaranty fund or unearned 
premium reserve. 

F.S. §627.7845 (1983) specifically re- 
quires that a title insurer not write a binder, 
commitment, policy of title insurance or 
guarantee of title until that title insurer has 
conducted a reasonable search and exam- 
ination of the title, so as to determine the 
insurability of such title in accordance with 
appropriate underwriting practices. Fur- 
thermore, per F.S. §627.777 (1983), the 
insurer, once having conducted such a title 
search, may not issue a title insurance 
binder, preliminary report, policy or other 


contracted title insurance unless the form 
for such has first been filed with and 
approved by the Insurance Commissioner. 

Of all of the forms approved by the 
Department of Insurance in the State of 
Florida, the most common forms parallel 
those recommended by the American 
Land Title Association. Therefore, famil- 
iarizing oneself with the provisions of the 
ALTA forms will enhance the attorney’s 
ability to advise his client on the coverages 
and limitations in the insurance being pur- 
chased. Generally, the ALTA forms fall 
into three categories: the ALTA Owner’s 
Policy-Form A, the ALTA Owner’s 
Policy-Form Band the ALTA Loan Policy 
for mortgagees. The scope of this article is 
limited to reviewing the provisions of the 
owner’s policies. 


Provisions of ALTA Forms 

Form A is divided into five distinct 
major sections: (1) Schedule A; (2) the 
insuring provision; (3) the exclusions from 
coverage; (4) Schedule B; (5) preconditions 
and stipulations. 

The first major section, Schedule A, has 
six essential subdivisions. The first noted 
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subdivision, that concerning the date of the 
policy, is important in that no other insur- 
ance policies, as stated before, insure only 
for losses or damages rising from matters 
that existed prior to the date of the policy. 
Actually this date will be that through 
which title has been examined. Typically, it 
will include the recorded time of the in- 
strument through which the insured will 
have acquired an interest in the property, 
such as the deed. 

The second subsection sets forth the 
limits of the policy’s coverage. Normally, 
this reflects the value of the estate or 
interest of the insured in the subject prop- 
erty. Although this typically refers to a fee 
simple interest, the interest may be a life 
estate, leasehold estate, easement or other 
mortgagee’s interests, all of which create 
difficulties in establishing the value of the 
interest. 

The third subsection, that identifying 
the named insured, generally will reflect 
the name of the title holder. Since it is 
unusual for someone other than the record 
owner to request that they be named as an 
insured on a title policy, the insurer must 
conduct a careful review to establish that 
an insurable interest does exist under such 
circumstances. This may give rise to the 
insurer’s adding supplemental exceptions 
to the policy. 

The fourth subsection sets forth the 
estate or interest taken by the insured. As 
stated earlier, subject to some difficulties, 
the estate or interest may be that of a 
leasehold interest or another interest such 
as a fee simple. 

The fifth subsection sets forth the names 
of those in whom the insured estate is 
vested as of the date of the policy. 

Subsection six is the legal description of 
the real property that is the subject matter 
of the policy. This usually corresponds to 
the description shown in the deed placing 
title in the insured. However, other de- 
scriptions may be used where the insured 
wishes to utilize them so long as the insurer 
has established that the lands described in 
the policy correspond to those for which 
the title search was conducted. Where 
easements or other interests in the land will 
be insured, legal descriptions of land en- 
cumbered by easements or other interests 
must be described along with the legal 
description of the interest to the insured. 

The second major second section of 
Form A, the insuring provisions, advise 
the insured of what the policy covers. Also, 
this section advises the insured that the loss 
or damage may not exceed the amount of 
insurance set forth in schedule A, plus 


expenses, court costs and attorneys’ fees. 
This section itemizes further the causes of 
loss for which the insured has contracted 
itself to assume liability. The first is loss or 
damage in the event that title to the estate 
or interest described in Schedule A is 
vested in one other than that whom policy 
indicates. The second provides coverage 
for any defects in, or lien or encumbrance 
on, the insured title. This includes losses 
arising from easements, liens or other en- 
cumbrances. The third coverage is for loss 
arising from lack of right of access to the 
subject property. 

The third major section of the Form A 
owner’s policy sets forth the exclusions 
from coverage in four subsections. The 
first subsection of the exclusions provides 
that there is no coverage for losses arising 
from any law, ordinance or governmental 
regulation that restricts, regulates or pro- 
hibits occupancy, use or enjoyment of the 
land or regulates its character or dimension. 
This obviously acknowledges the influence 
of building and zoning regulations in 20th 
century America. It also recognizes that 
regulations typically do not appear on the 
public record. Therefore, the burden is on 
the insured to inquire as to the permitted 
use for the subject property. 

The second subsection provides that 
there is no liability for the government’s 
exercising its condemnation and police 
powers. However, if such is a matter of 
record as of the date of the policy, such an 
exclusion will not apply. 

The third subsection excludes coverage 
for a variety of matters. First, it excludes 
coverage for claims that the insured caused 
by his own acts. Second, it excludes cov- 
erage for matters now known to the in- 
surer not shown by the public records but 
which were known to the insured at the 


time the policy was issued or on the date he 
acquired title and the insured did not 
disclose these matters in writing to the 
insurer. Third, it excludes coverage where 
insured has suffered no actual loss or 
damage from a defect in title. Fourth, it 
excludes liability by loss that would not 
have been sustained if the insured had been 
a purchaser for value. Thus, the burden is 
on the insured to assure that he has paid 
valuable consideration for the acquired 
estate. 

Subsection four to the third section 
provides that there is no coverage for the 
refusal of any person to purchase, lease or 
lend money on the estate or interest covered 
by the policy subject property. Put simply, 
Form A of the ALTA Owner’s Policy does 
not provide coverage for the unmarket- 
ability of title. This coverage is left to 
Form B. 

The fourth section to Form A of the 
ALTA Owner’s Policy is Schedule B, the 
exceptions under the policy. Typically, 
exceptions are made for taxes, assess- 
ments, mechanics’ liens, restrictions, reser- 
vations, filled-in lands, riparian rights, 
matters revealed by accurate survey, out- 
standing judgments and unsatisfied mort- 
gages. Where such exceptions had not been 
part of the printed form, such matters will 
by typed into Schedule B. 

The final section of the ALTA Owner’s 
Policy-Form A is that dealing with the 
conditions and stipulations. Euphemistic- 
ally, this is referred to as the “fine print” of 
the policy. Strictly, there are 13 subsec- 
tions to the conditions and stipulations. 

The first subsection contains the defini- 
tions and terms of the policy. 

The second subsection sets forth the 
term of the policy. The coverage will con- 
tinue in force in favor of the insured for so 


long as that insured has an interest in the 
property, takes back a purchase money 
mortgage and/or gives covenants or war- 
ranties to a purchaser, or subsequently 
incurs liability because of matters insured 
against by the title insurance policy. 


Subsection three establishes the right of 
the title insurer to provide for the defense 
of the insured for matters arising out of 
areas covered under the policy. However, 
this subsection does require the insured to 
assist the insurance company in the de- 
fense. Particularly, the insured must notify 
the insurer promptly as to any alleged 
defect or claim against the title including 
any indication the title has been rejected by 
a subsequent purchaser. Note, that sub- 
section three permits the insurer to clear 
the title in question and to pursue the 
litigation necessary to do so. 


Subsection four provides that the in- 
sured must give notice to the insurer of loss 
or damage. Failure to do so within eig*t 
days after determination of such loss or 
damage terminates the insured’s liability 
for such loss or damage. 


Subsection five permits the title insurer 
to elect to pay the amount of insurance 
under the policy, together with costs, at- 
torneys’ fees and expenses incurred by the 
insured so long as such is authorized by the 
insurer. By paying such lump sum, the 
insurer may terminate all its liability and 
obligations to the insured under the policy. 


Subsection six places a cap on the title 
insured’s liability. This subsection sets 
forth that the insured’s liabilty will not be 
greater than the lesser of the insured’s 
actual loss or the amount of insurance 
shown in Schedule A. Keep in mind, how- 
ever, that the insurer still is obligated to 
pay all costs, attorneys’ fees and approved 
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expenses in addition to the face amount of 
the policy. 

Subsection seven provides that if the 
insurer cures the defect within a reasonable 
time, or, if litigation has arisen, no claim 
under the policy will arise until an adverse 
final determination as to the insured title 
has occurred. This subsection also pro- 
vides that the title insurer is not liable for 
any damages that the insured voluntarily 
assumed in settling a claim that would 
ordinarily be covered by the title insurance 
policy. 

Of note is subsection eight. This pro- 
vides that except for payment of court 
costs and attorneys’ fees, payments made 
under the policy reduce the amount of the 
insurance. 

Further, subsection nine provides that 
there will be a reduction in the amount of 
insurance under an owner’s policy for 
payments made by the title insurer under 
any policy to any mortgagee under a 
mortgagee policy insuring either a mort- 
gage set forth in Schedule B or to a mort- 
gagee under a mortgage executed by the 
insured after the date of the policy. This 
obviously avoids double liability on the 
party of the title insurer when it has issued 
both an owner’s policy and a mortgagee 
policy. 

Subsection ten also limits the title in- 
surer’s liability. Specifically, it provides 
that costs will be computed on a pro rata 
basis if the land insured consists of two or 
more parcels that are not used as a single 
site and the loss established does not affect 
interests within all of the parcels. 

Subsection 11 provides that when the 
title insurer has been required to compen- 
sate the insured under the terms of the 
policy, the title insurer becomes subro- 
gated to or placed in the shoes of the 
insured with respect to claims against third 
parties. 

Subsection 12 looks to establish the sole 
basis for claim by the insured against the 
title insurer to be on a contract theory 
rather than on a theory of negligence or 
failure to exercise due care or professional 
skill. Specifically, subsection 12 provides 
that liability will be limited to the policy’s 
provisions. Any claims arising out of the 
transaction between the insurer and the 
insured will be restricted to the provisions, 
conditions and stipulations of the policy. 

Finally, subsection 13 provides the ad- 
dress to which notices of claims must be 
sent in order to comply with the terms of 
the policy. 

Of note regarding the ALTA Owner’s 
Policy-Form A is the absence of coverage 
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for the unmarketability of title. Typically, 
this is left to ALTA Owner’s Policy-Form 
B rather than to an endorsement to Form 
A. 

To include coverage for marketability of 
title, Form B adds to its insured provisions 
a fourth subsection specifically providing 
for loss or damage because of such an 
event. Additionally, the fourth subsection 
found in the exclusions in Form A is 
deleted. 

Specifically, if the insured is unable to 
lease, sell and/or mortgage his property as 
a result of the unmarketability of the title to 
such, the insurer has the option of either 
paying the damages suffered, acquiring 
title from the insured or instituting litiga- 
tion including a specific performance suit 
to establish the marketability of title. 

Aside from the provisions just discussed 
with respect to Form B, Form A and Form 
B of the ALTA Owner’s Policy contain 
identical sections and terms. 

If the insured suffers a loss for which the 
insurer provides coverage, section six of 
the conditions and stipulations of the 
standard ALTA policy applies. One of the 
factors to consider is the insured’s actual 
loss. Loss, however, may be total or partial. 

When a complete failure of title for an 
owner occurs, the measure of recovery has 
long been defined as the value of the 
property within the policy’s limits. Jones v. 
Southern Surety Co., 230 N.W. 381 (Iowa 
1930). In a mortgage policy, the recovery 
will be limited to the amount due on the 
mortgage up to the limits of the policy 
where the property equals or exceeds the 
balance of the mortgage. Where the prin- 
cipal balance exceeds the property’s value, 
the mortgagee’s recovery is limited to the 
value of the property. Of note is that a 
mortgagee title policy is no guarantee that 
the subject property is worth the principal 
balance on the mortgage. Ring v. Home 
Title Guarantee Company, 168 So.2d 580 
(Fla. 3d DCA 1964). 

When an owner suffers a partial loss, the 
extent of his recovery depends on the type 
of defect causing the loss. Three alterna- 
tives are available. One is that it may be the 
difference in the value of the property with 
and without the defect. Southern Title 

Guaranty Company, Inc., v. Prendergast, 
494 S.W.2d 154 (Texas 1973). A second 
may be the cost of removing the defect. 
Arizona Title Insurance & Trust Com- 
pany v. Smith, 519 P.2d 860 (Ariz. 1974). 
The third, when the owner cannot continue 
to use the property, is the value of the land 
subject to the encumbrance plus the value 
of losing its use. Buquo v. Title Guaranty & 


Trust Co., 100 S.W.2d 997 (Tenn. Ct. App. 
1936). 


Conclusion 


Given the complexity in analyzing a title 
insurance policy, the purchaser’s attorney 
now is even more of an important partici- 
pant in a real estate transaction even 
though title insurance may be issued by 
some other title agent. The attorney’s role 
has been modified somewhat, however. By 
critically reviewing the proposed title in- 
surance to ensure that the purchaser re- 
ceives the quality of title bargained for and 
the broadest possible title insurance cov- 
erage and by fully informing the insured of 
the legal significance of the coverages and 
limitations in the title insurance policy, the 
purchaser’s attorney provides services 
which no other participant in the closing 
can provide. BJ 
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Judicial Ethics 


Correspondence with Jurors 

A judge inquires if he would be in 
violation of the Florida Code of Judicial 
Conduct with respect to writing jurors who 
serve on cases over which he presides. The 
letters would be written after the conclu- 
sion of a trial, and would point out the 
importance of jury duty as a civic respon- 
sibility, thank the individual jurors for his 
or her service, and solicit comments or 
observations. The jurors would be invited 
to make suggestions regarding improve- 
ments in the justice system. The letters 
would not mention the verdict and would 
not refer to the issues of cases tried. 

All responding committee members 
agree this conduct would not be in viola- 
tion of the code. Canon 4-A of the Code of 
Judicial Conduct provides that a judge 
“may speak, write, lecture, teach, and 
participate in other activities concerning 
the law, the legal system and the adminis- 
tration of justice.” 

A majority of the members question the 
wisdom of this proposed procedure. One 
member commented that lawyers involved 
in such cases would be bound by Rule 7-29 
and Rule 7-108 of the Code of Professional 
Responsibility which regulates their com- 
munication with jurors. Two committee 
members believe this is a matter that 
should be discussed with the chief judge 
because of the possible expense involved. 

An additional committee member re- 
sponded since the above opinion was 
written. This member agrees that the judge 
would not be in violation of the Code of 
Judicial Conduct with reference to post 
trial jury communication. This member 
suggests the judge makes it clear to the 
jurors that he does not solicit comments 
concerning those matters which may have 
affected the jury’s decision or which may 
have occurred during the time of the jury’s 
deliberation. 

It is suggested the judge bears in mind 


the following comment found in the case of 
Fitzell v. Rama Industries, Inc., 416 So.2d 
1246: 


We recognize that from time to time a trial 
judge may conduct an informal conference with 
a jury after it has been discharged, with the hope 
of developing a better understanding of those 
factors which may influence a jury in its delibera- 
tions. However, such conferences may not be 
used to delve into the factual basis for the jury’s 
decision or to furnish a basis for a new trial or to 
cause the jury to alter its verdict. When a judge 
conducts such a conference he is acting at his 
peril since he may learn of factors which influ- 
enced the jury’s verdict and which may be 
material to post-trial motions. Under no circum- 
stances may he use the information gleaned from 
such post-verdict conferences to change or alter 
the jury’s verdict. 


Membership in Clubs 
Restricting Females 


A judge inquires as to whether the con- 
duct of Florida judges is controlled by 
Canon 2 of the Code of Judicial Conduct 
promulgated by the American Bar Asso- 
ciation. This section provides as follows: 


CANON 2 Code of Judicial Conduct 
(American Bar Association) 

It is inappropriate for a judge to hold member- 
ship in any organization that practices invidious 
discrimination on the basis of race, sex, religion 
or national origin. Membership of a judge in an 
organization that practices invidious discrimi- 
nation may give rise to perceptions by minori- 
ties, women, and others, that the judge’s impar- 
tiality is impaired. Whether an organization 
practices invidious discrimination is often a 
complex question to which judges should be 
sensitive. The answer cannot be determined 
from a mere examination of an organization’s 
current membership rolls, but rather depends on 
the history of the organization’s selection of 
members and other relevant factors. Ultimately, 
each judge must determine in the judge’s own 
conscience whether an organization of which the 
judge is a member practices invidious discrimi- 
nation. 

The judge inquires whether it is inappro- 
priate for a judge to belong to a civic 
organization which prohibits membership 
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of the opposite sex. A majority of the 
reporting members believe that Canon 2 of 
the Code of Judicial Conduct, American 
Bar Association, does not control the 
activities of Florida judges with reference 
to organizations restricting membership 
based on sex. 

One committee member believes we do 
not have sufficient information regarding 
the basis upon which Canon 2 was prom- 
ulgated by the American Bar Association. 

One other committee member essentially 
agrees with the conclusion that Florida 
judges should be controlled by the provi- 
sions of the aforementioned canon. This 
last mentioned judge comments that the 
canon proscribes that a judge should avoid 
impropriety and the appearance of impro- 
priety in all his activities and believes that a 
judge should not lend the prestige of his 
office by membership in civic organiza- 
tions that practice invidious discrimina- 
tion. 

It should be noted that the majority 
responding to the request limited their 
replies to the proposition that Florida 
judges are not controlled by the afore- 
mentioned Canon 2 and that there are no 
Florida canons proscribing membership in 
civic organizations limiting membership to 
one gender. 


OLIVER L. GREEN, JR., Chairman 
Committee on Standards of 
Conduct Governing Judges 


Co-owners with Convicted 
Attorney 

A judge reports that he has co-owned a 
building since 1976 with an attorney who 
has recently been convicted of the crime of 
conspiring to bribe a judge. That judge was 
likewise convicted. The inquiring judge 
reported further that he bought this office 
building when he was still practicing law 
and that he and the co-owner each had 


separate offices therein. He never shared 
office space with the co-owner, and never 
associated together as law partners. Though 
the co-owner manages the building, and 
they divide the rents, the inquiring judge 
feels the relationship is “very awkward” 
and that he is attempting to sell the prop- 
erty. 

All participating members of our com- 
mittee express sympathy for the judge’s 
position. However, a majority of them feel 
it is not our province to pass judgment on 
whether the judge has violated the canons. 
That is a Judicial Qualifications Commis- 
sion exclusive. 

On the other hand, we are unanimous 
that the predicament in which the inquirer 
finds himself is not of his making. He states 
that he refuses to allow the co-owner to 


handle matters before his bench. All are 
agreed that the judge is correct in so doing, 
but some query the exact extent of his 
forbearance. A majority of the committee 
feels he should issue a written blanket 
order of recusal (with a copy to his chief 
judge and court administrator) on all cases 
involving his co-owner, either as a litigant 
or an attorney, so that he would not sit on 
any such cases even where a substitution of 
counsel has been effected. The co-owner 
should receive a copy though it would 
appear possible that disbarment may alle- 
viate some of the problem. 

All agree that the judge should continue 
his best good faith efforts to end this 
co-ownership, as soon as possible, but a 
majority feels it would be unfair to require 
him to get rid of the property at a distressed 


price. For that reason, although three 
members of the commission suggest it, we 
do not necessarily advise a partition suit. 

One member cautions that open and full 
disclosure of all funds received from a 
business partner is required under the 
Judicial Code. 

Two members think he should actually 
make a public proclamation as to his 
intention to divest himself of the property 
and about his recusal policy. Speaking as 
one member, this writer sees a public 
proclamation as an unfortunate drawing 
of public attention to a predicament in 
which he appears to have no fault. 


Gavin K. LETTS, Vice-Chairman 
Committee on Standards of 
Conduct Governing Judges 


Books 


Law/Behavioral Sciences 

The Law and the Practice of Human 
Services, by Robert Henley Woody, has 
been published by Jossey-Bass Publishers 
(459 pages; $24.95). 

This book focuses on the interface of law 
and the applied behavioral sciences (e.g., 
clinical psychology, social work, rehabili- 
tation counseling). Chapters deal with 
understanding the legal system and legal 
research, criminal law, juvenile law, family 
law, personal injury law, employment dis- 
crimination law, capacity to make con- 
tracts and wills, the rights of institutional- 
ized patients, the rights of handicapped 
children to an education, and professional 
responsibilities and liabilities. 

For the attorney, the material is helpful 
for understanding how to best use psychi- 
atrists, psychologists, social workers, coun- 
selors, educators, and other professionals 
in legal proceedings, such as for expert 
testimony. 

The author (a member of The Florida 
Bar) maintains dual private practices in 
law and in clinical psychology in Ft. Myers 
and in Omaha, Neb. 

The book may be ordered from Jossey- 
Bass Publishers, 433 California Street, San 
Francisco, Calif. 94104; telephone (415) 
433-1767. 
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Promoting Mental Health 

Practical Mental Health, by Robert 
Henley Woody, has been published by 
Charles C. Thomas Publisher (113 pgs.). 

The author, a clinical psychologist and 
an attorney (a member of The Florida 
Bar practicing in Ft. Myers and Omaha), 
draws from psychodynamic, humanistic, 
behavioral, and rational-emotive theories 
to set forth an action-oriented system to 
promote mental health. The system uses 
the acronym SCORE, referring to: Self 
concept development; Control or respon- 
sibility for one’s life; Originality or cre- 
ativity for enrichment; Relaxation to 


counteract debilitating stress; and En- 
ergy to make life optimally rewarding. 
Practical suggestions are given to bring 
about changes in lifestyle. 

Since attorneys are also “counselors at 
law,” the material provides an easy-to- 
follow approach to helping clients cope 
with the upsetting conditions and stress 
associated with legal disputes. 

The book may be ordered from Charles 
C. Thomas Publisher, 2600 South First 
Street, Springfield, Ill. 62717; telephone 
(217) 789-8980. 


Newberg on Class Actions 

Although by 1977 more had already 
been written about Rule 23 than about all 
the other federal rules combined, Shep- 
ard’s in that year published a six-volume 
treatise by Herbert B. Newberg entitled 
Newberg on Class Actions. Experts in the 
field promptly predicted that it would 
become the “bible” in the area of class 
litigation; which it did. The then 8,000 
plus-page treatise with its subsequent hefty 
supplements became the first line of in- 
quiry for lawyers and the commentary 
most widely relied on by courts when faced 
with class action questions. 

Shepard’s has now published the Second 
Edition of Newberg’s bible. Like its prede- 
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cessor, the Second Edition is both schol- 
arly and practical. It contains an exhaus- 
tive treatment of the legal developments in 
class action litigation in virtually every 
procedural and substantive area of law, 
organized to assist in the day-to-day pros- 
ecution or defense of a class action. The 
chapter headings themselves outline all of 
the issues to be confronted during the 
thorny course of class litigation: Who Can 
Maintain A Class Action: Standing and 
Mootness Considerations; Prerequisites 
for Maintaining a Class Action; Class 
Categories and Defendant Classes; Advan- 
tages and Disadvantages of Class Actions; 
and so on. 

In Mr. Newberg’s preface he character- 
izes the Second Edition as reflecting a 
“maturing” of class actions. This maturing 
is evidenced in Newberg’s discussion of the 
many post-1977 Supreme Court cases in- 
cluding Falcon (Re: typicality); Carson 
(Re: appealability of settlement denial); 
United Airlines and Crown Cork & Seal 
Co. (Re: tolling) and Deposit Guar. Bank 
(Re: appealability). 

Many of the “hot” issues in 1977 are well 
settled today. We now know that Rule 23 is 
constitutional, that representative plain- 
tiffs must generally pay for class notice and 
class member identification, individual 
monetary class claims generally cannot be 
aggregated to satisfy jurisdictional limita- 
tions, and that the filing of a class action 
can toll the statute of limitations for other 
plaintiffs in subsequent actions. 

The Second Edition comprehensively 
reviews these and hundreds of other his- 
torical developments as well as the new 
“hot” issues of the day. The emergence of 
mass tort class actions and their increased 
frequency from the Korean Airlines disas- 
ter to Bhopal, from asbestos to dalkon 
shields, present new diverse problems of 
multi-forum litigation. Can plaintiffs or 
defendants maintain mandatory class ac- 
tions for purposes of resolving punitive 
damages in a single forum? Can a federal 
judge presiding over a mass tort class 
action enjoin proceedings in individual 
federal actions asserting the same cause of 
action? 

The Supreme Court has found that 
national class actions can be certified by 
the state courts when permitted by state 
class action rules. Newberg provides direc- 
tion of the ramifications of the Supreme 
Court’s decision in Phillips, not only in 
state courts, but in the federal courts as 
well (where jurisdiction is based on diver- 
sity for example). What does it mean for 
litigation brought under Magnuson-Moss 


and other federal statutes where state law 
may be important? Newberg describes and 
then suggests his resolution of these and 
the many other new, novel and unsettled 
issues of today. 

The Second Edition, like the First Edi- 
tion, contains up to date discussions of all 
the prerequisites of maintaining a class 
action, the advantages and disadvantages 
of the class action vehicle, problems relat- 
ing to the distribution of the class fund, 
case management, legal ethics, class action 
abuses, res judicata, and the myriad of 
other issues that arise in class litigation. 

The Second Edition (Volume 5) con- 
tains a very useful federal class action 
checklist arranged by case, legal specialty, 
court and judge. This list is arranged so 
that practitioners can obtain an overview 
of the record of the various judges before 
whom an action is pending. The state court 
class action checklist when read in con- 
junction with Chapter 13 allows an anal- 
ysis of the comparative advantages and 
disadvantages of a particular state forum 
over the federal forum. 

This reviewer predicts that Newberg on 
Class Actions, Second Edition, will remain 
the pre-eminent authority on class actions 
for the foreseeable future. 

—Reviewed by Michael P. Malakoff 


New Federal Criminal 
Jury Instructions 

With Federal Criminal Jury Instruc- 
tions, Dean Harvey S. Perlman and Pro- 
fessor Stephen A. Salzburg have attempted 
to simplify instructions juries receive from 
the federal bench, with the hope that juries 
will have a better understanding of the law, 
and thus be able to return more reasoned 
verdicts. 

In his preface to the new three-volume 
set of instructions, which covers virtually 
all types of federal criminal cases, U.S. 
District Judge Harvey J. Stern writes: 
“{These instructions] provide the tools we 
trial judges can use to modernize our 
instructions with minimal risk to the final- 
ity of the trial itself. 

“The instructions are crafted for every 
stage of the trial—beginning, middle, as 
well as the end—so that the jurors are 


properly introduced to the procedures they 
area part of.” 

The judge goes on to say “The instruc- 
tions ought to be welcomed by beleaguered 
trial courts, and generously received by 
appellate judges. I have no doubt they will 
be blessed by our fellow citizens who serve 
with us as jurors.” 


Federal Criminal Jury Instructions by 
Stephen A. Salzburg and Harvey S. Perl- 
man is available from The Michie Com- 
pany, | Town Hall Square, Charlottesville, 
VA 22906, telephone (804) 295-6171. 


Sample Court Rules 

A comprehensive set of sample court 
rules for judges hearing child neglect, 
abuse, and termination of parental rights 
cases is now available from the American 
Bar Association’s National Legal Re- 
source Center for Child Advocacy and 
Protection. 


The new book, Court Rules to Achieve 
Permanency for Foster Children: Sampie 
Court Rules and Commentary, focuses on 
the improvement of court procedures in 
cases involving the alleged maltreatment of 
children. The sample rules are designed to 
help streamline the court process and limit 
unnecessary delays which have caused the 
prolonged placement of children in foster 
care. At the same time, the rules and their 
commentary suggest specific procedural 
steps to better safeguard the rights of the 
family members involved in these cases 
and promote more thorough and meticu- 
lous judicial decisions on behalf of chil- 
dren. 


Copies of the book are available for $10 
(plus $2 handling charge) from the Ameri- 
can Bar Association, Order Fulfillment 
549, 750 North Lake Shore Drive, Chi- 
cago, Ill. 60611. Copies may be obtained 
free of charge by any committee of the 
judiciary or bar dealing with court rules in 
child maltreatment and related cases, as 
well as by appellate courts working on 
these issues, by writing to Mark Hardin, 
ABA Foster Care Project, National Legal 
Resource Center for Child Advocacy and 
Protection, 1800 M Street, N.W., S-200, 
Washington, DC 20036, (202) 331-2250. 
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Taxes 

A new edition of Tax Aspects of Disso- 
lution and Separation, an analysis of how 
the current tax laws impact matrimonial 
settlements, is now available through its 
co-authors, attorneys Joseph N. DuCanto 
and David H. Hopkins. 

The 213-page, paper-bound volume, 
originally published in J/linois Family Law 
(Ill. Institute for Continuing Legal Educa- 
tion), is primarily a reference work for 
lawyers and accountants. The volume 
provides a detailed analysis of new provi- 
sions contained in the 1984 Tax Reform 
Act and graphically demonstrates how 
these provisions can be utilized to mini- 
mize any tax erosion of assets and to 
maximize a divorcing couple’s cash flow 

Topics explored include the new com- 
plex requirements for alimony deduction, 
child support and dependency exemption, 
as well as property settlements and trans- 
fers. Sample variable clauses and forms are 
provided. 

Copies of Tax Aspects of Dissolution 
and Separation are available for $10 by 
writing to: DuCanto/ Hopkins; Schiller, 
DuCanto & Fleck Ltd.; 100 W. Monroe 
St., #600, Chicago, III. 60603. 


Finding Employment 

Landing a Legal Job: The “How To” 
for the Legal Field has been published by 
Federal Reports Inc., publishers of the 
National and Federal Legal Employment 
Report. The booklet is designed to meet 
the particular requirements of those look- 
ing for jobs in the legal field. 

Landing a Legal Job takes the reader 
step-by-step through the entire jobhunting 
process with chapters explaining how to 
analyze specific industries and occupa- 
tions, identify markets and assess poten- 
tial careers in private industry, the U.S. 
Government, state and local governments, 
and the federal and state court systems. A 
special section describes how to land a U.S. 
Government job, explaining the dual fed- 
eral hiring process, and lists many law- 
related positions available to those with 
legal training. 

The first publication of its kind to treat 
the specific jobhunting needs of both the 
experienced attorney and the law student, 
it is invaluable for anyone seeking a pro- 
fessional job in the legal field. This 40-page 
booklet is available from Federal Reports 
Inc., 1010 Vermont Avenue, NW, Wash- 
ington, D.C. 20005 for $9.95 postpaid. For 
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further information, contact Dick Her- 
mann, (202) 393-3311. 


Judges’ Manual 

The ABA National Legal Resource Cen- 
ter for Child Advocacy and Protection, 
assisted by The National Center for State 
Courts, has developed a manual to assist 
judges in making the difficult decisions 
common to every child protection case: 


Did abuse or neglect occur? 

Where will the child live? 

What services will the family receive? 

When can state intervention into the 
family unit cease? 

Should parental rights be terminated? 


Each section of this manual is accom- 
panied by a set of support readings which 
are taken from proposed professional 
standards, law review articles, books, 
court rules, attorney and social worker 
guides, and other written aids developed 
for use in individual jurisdictions. 


Separate chapters deal with such practi- 
calities as Representation of the Child, 
Legal Rights of Involved Parents, Crimi- 
nal Prosecution of Abusing Parents, and 
Coping with the Media and Hysteria. 


Order SHR-0011443/KAU, Child Abuse 
and Neglect Litigation: A Manual for 
Judges, 272 pages, softcover, $22 from 
NTIS, Springfield, Va. 22161, (703) 487-4650. 


Sports Injuries 

Shepard’s/ McGraw-Hill announces 
publication of Sports and Recreational 
Injuries by Jeffrey K. Riffer. 


Millions of sports and recreational acci- 
dents occur each year in the United States. 
Their number and dollar amounts are 
increasing. This ground-breaking work 
offers the attorney a unique, in-depth look 
at sports and recreational accidents, a 
source of multimillion dollar verdicts. 


Designed to help the practitioner find 
the applicable authority easily, Sports and 
Recreational Injuries is arranged in sec- 
tions primarily by the specific sport or 
recreational activity. Over 40 topics are 
thoroughly examined including snow ski- 
ing, golf, motorcycling, boating, firearms, 
health clubs and gymnastics. 


Sports and Recreational Injuries is 
hardbound, approximately 600 pages. 
Annual updating planned. One volume, 
$75 plus $4 shipping and handling. Write 
P.O. Box 1235 Colorado Springs, Colo. 
80901. 


Criminal Law 


Promises to Keep: 


Misrepresentations of Future Acts, False Promises, and the Theft Statute 


by Mark F. Lewis 


On October 1, 1981, an amendment to 
the Florida Statutes went into effect that 
had the potential for making a significant 
change in the criminal law governing theft. 
On that date “willful misrepresentation of 
a future act, or a false promise” was added 
to the definition of “obtains or uses” in the 
theft statute, F.S. §812.012(2)(c) (1981). At 
first glance this wording, which expanded 
the long-standing common law definition 
of fraud,! apparently opened the doors 
wide for prosecution of individuals who 
engage in fraudulent schemes grounded on 
promises of what would be done with 
money garnered from their unsuspecting 
victims. 

But an examination of appellate deci- 
sions construing the theft statute suggests 
that the change may not have a profound 
effect, as courts have, in cases prior to 
1981, found ways to affirm convictions of 
persons who dealt in misrepresentations of 
future acts. On the other hand, prosecu- 
tions under the amended statute may still 
be plagued with many problems inherent 
in proving theft in situations other than an 
obvious taking of another person’s prop- 
erty. 

The most widely cited case demonstrat- 
ing the basic holding under the old statute 
is Youngker v. State, 215 So.2d 318 (Fla. 
4th DCA 1968). In that case various grand 
larceny charges were brought against a 
building contractor when he failed to per- 
form numerous jobs for which he had been 
paid. The record further indicated that the 
defendant had not paid his subcontractors 
as he had promised. Finding that he had 
not misrepresented his ability to pay, the 
court then stated what, until the new 
statute went into effect, was the guiding 
principle in cases of this type: “A promise 
to do something in the future, even though 
it be a false promise, is not a representation 
of a past or existing fact and will not 
support a conviction for false promise.” Jd. 
at 323.2 


This basic line of authority regarding 
future promise was followed by the First 
District in Martin v. State, 379 So.2d 179 
(Fla. Ist DCA 1980), when the court re- 
versed a larceny conviction of a builder 
who cashed the $200 downpayment he 
received for a job that he never performed. 
Critical to the court’s holding was the fact 
that there was no specific date for the 
project’s beginning agreed upon. In addi- 
tion to the problem of future promise, the 
court observed that since the victim vol- 
untarily relinquished the money to the 
defendant there was no “taking,” a fun- 
damental element of any larceny. 

Similar reasoning is observed in 
Ricard v. State, 181 So.2d 677 
(Fla. 3d DCA 1966). Here the victim 
gave the defendant money to deposit 
in a Jamaican bank for the purpose of 
aiding the victim’s husband to obtain a visa 
to that country. Evidence showed that the 
deposit was never made and that the de- 
fendant told the victim a series of lies 
concerning his actions. Nevertheless, even 
though the court felt that the defendant’s 
actions “may be reprehensible” they were 
not sufficient to establish a prima facie case 
of grand larceny, since there was no proof 
that the defendant appropriated the money 
to his own use. 


In Lash v. State, 399 So.2d 534, 536 (Fla. 
3d DCA 1981), the Third District, while 
reversing the conviction of a roof repairer 
who could not live up to his guarantees, 
qualified the strict dictates of the Youngker 
decision when it stated that “a promise to 
do something in the future . . . will simply 
not support a conviction for false pretenses 

. In the absence of evidence that the 
defendant knew at the time the promise 
was made that it would not be honored,” 
the logic apparently being that this is a 
false representation of present intentions.3 
Similar reasoning has been employed by 
courts dealing with actions for civil fraud.4 
This semantic problem is cured by the new 
statute, although it has not made the 
problem of proving criminal intent any 
easier. 

Even before the statute’s revision Flor- 
ida courts seemed willing to provide crim- 
inal remedies in those situations that ap- 
peared blatantly fraudulent. Easily the 
most bizarre of these cases was Stanton v. 
State, 349 So.2d 761 (Fla. 3d DCA 1977). 
Jose Sanchez, a man with many personal 
problems, contracted with Stanton, a 
spiritualist, to help rid him of his bad luck. 
Stanton instructed Sanchez to return with 
some eggs, a chicken and $20,000 in cash. 
Stanton then “put all the money under the 
chicken’s wings and toid Sanchez that 
within two days, more or less, he could get 
his twenty thousand dollars back” after the 
evil had been removed from it. When the 
defendant refused to return the money, 
criminal prosecution was instituted; Stan- 
ton was convicted; and the Third District 
affirmed. The court held that receipt of the 
money coupled with the promise to return 
it in the future provided sufficient evidence 
of grand larceny based on fraud. 

The same court in the subsequent case of 
Gray v. State, 365 So.2d 205 (Fla. 3d DCA 
1978), applied similar logic to a situation 
where a real estate broker misappropriated 
$5,000 from escrow accounts under his 
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ey 
: 


control. What appears to be the distin- 
guishing feature in these cases is that the 
future promise concerned the return of the 
money itself, rather than being a promise 
relating to a future act paid for with the 
money. 

Future promise was not the only barrier 
to a successful criminal prosecution of 
what may appear to have been criminal 
acts in the area of consumer fraud. An- 
other hurdle was (and still is) the question 
of whether a taking has occurred, as 
already mentioned in the discussion of 
Martin v. State. The doctrine was estab- 
lished by the Florida Supreme Court in the 
1948 case of Berney v. State, 38 So.2d 55 
(Fla. 1948). The defendant had been given 
money to purchase steel that was to be used 
in the construction of a building. After 
taking the money, the defendant was not 
seen again. In reversing his larceny con- 
viction the court noted, among other rea- 
sons, that the state had failed to prove the 
essential element that the money alleged to 
have been taken was the property of the 
complaining victim. This was so because, 
once it was in the defendant’s hands it 
became, “in law, the property of the 


appellant as partial payment on the con- 
tract.” Id. at 57. 

When the fraud is blatant, Florida 
courts have found a way to get around this 
problem. The best example is the case of 
Casso v. State, 182 So.2d 252 (Fla. 2d 
DCA 1966), cert. den. 192 So.2d 487 (Fla. 
1966), in which an elderly St. Petersburg 
lady was bilked out of her $5,000 savings 
through the artifice of the confidence game 
that asks for “good faith” money after one 
of the perpetrators has supposedly found a 
bag of cash. In sustaining the conviction, 
the court dealt with the key issue as 
follows: 

A person is guilty of larceny who gets pos- 
session of money of another by means of fraud 
or trickery with the preconceived purpose to 
appropriate the money to his own use, on the 
theory that the fraud vitiates the consent of the 


owner who is held to retain constructive pos- 
session up to the time of conversion by the taker. 


Id., at 255.5 


Determination of Criminal Intent 

An additional, and perhaps more vexing, 
problem facing prosecutions grounded in 
unfulfilled promises is the determination 
of criminal intent. This question was piv- 


otal in the Second District’s decision in 
Adams v. State, 443 So.2d 1003 (Fla. 2d 
DCA 1984); pet. for rev. denied 449 So.2d 
265 (Fla. 1984), a case that concerned a 
rabbit-raising venture that apparently went 
sour. Adams’ conviction in the trial court 
was based, in the appellate court’s eyes, on 
his failure to provide one of his customers 
with a requested refund. This, even cou- 
pled with his continued broken promises to 
return the money, was insufficient in the 
court’s view to sustain a larceny conviction. 
These subsequent acts could not be used to 
infer that, at the time of the taking, the 
defendant had the intent to deprive the 
victim of his property. Even though false 
future promise may serve as the basis of a 
larceny, it must be shown that the prom- 
isor knew it was false at the time it was 
made. 

More recent in this line of cases is 
Crawford v. State, 453 So.2d 1139 (Fla. 
2d DCA 1984); pet. for rev. denied 459 
So.2d 1041 (Fla. 1984), a case which, like 
Martin, concerned problems with a roofer. 
The customer had given Crawford money 
to buy the materials to fix her roof, money 
which Crawford used to buy food for his 
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family. Crawford did show up at the house 
the day after he signed the contract with 
the homeowner, who subsequently fired 
him when she learned that the materials 
had not yet been purchased as promised. 

While stating that criminal intent can be 
shown regardless of the manner of the 
taking,® the Second District held that the 
facts of this case—Crawford’s appearance 
at the site coupled with the homeowner’s 
termination of the contract—could not 
sustain a showing of criminal intent on 
Crawford’s part. Even though Crawford 
failed to return the money when requested. 
to do so, this was not enough to show 
criminal intent at the outset of the trans- 
action 

Again, however, Florida courts seem to 
bend their rules in situations concerning 
outright fraud. For example in Williams v. 
State, 239 So.2d 127 (Fla. 4th DCA 1970), 
a 73-year-old man was duped out of $700 
by a spiritualist who took the money to the 
woods to be blessed and returned without 
it. In commenting on the question of 
intent, the court, affirming the conviction, 
held that Williams “either intended at the 
time of receiving the money, or decided 
thereafter to convert it to some unautho- 
rized use with intent to permanently de- 
prive the owner thereof.” Jd. at 129. 

Similarly, the Third District in Mariner 
Charters, Inc., v. Foremost Insurance Co., 
316 So.2d 602, 603 (Fla. 3d DCA 1975), 
held that “one who obtains possession of 
personal property by a trick, device or 
fraud with intent to appropriate the prop- 
erty to his own use ... commits larceny 
when he subsequently appropriates it.” 
[Emphasis added.] It appears that at least 
in these two situations courts are willing to 
use failure to return money as proof of 
intent at the time of its taking. 

In a similar vein, the First District 
implied initial intent from later acts in 
affirming the conviction of a loan officer 
who processed unauthorized loans for 
himself, O’Brien v. State, 327 So.2d 237 
(Fla. Ist DCA 1976), cert. den. 336 So.2d 
1183 (Fla. 1976). One factor was that he 
never did tell the company about the loan 
until they discovered it themselves. Addi- 
tionally, the court stated the following: 
appellant stated that he could repay the loan to 
the company by liquidating his assets: However, 
he had not done so. From that evidence, the jury 
could have inferred that appellant never really 
intended to reimburse the company at all. 

Id. at 239. 

A case decided in 1982 kased on a 
situation that arose before the amended 
statute’s effective date exhibits, perhaps, 


the clearest way of examining the current 
larceny statute. In Brewer v. State, 413 
So.2d 1217 (Fla. Sth DCA 1982), Parks’ 
house had been burglarized. He then saw 
Brewer wearing one of the rings stolen in 
the burglary and paid him for its return. 
Sometime after that encounter Brewer told 
Parks that he could purchase the guns that 
had been taken in the burglary and, for 
some unexplained reason, Parks gave 
Brewer $1,000 to accomplish this task. It 
was more than two years later, after 
Brewer’s arrest, that Parks next saw him 

Without discussing the question of fu- 
ture promise, which was at this time not a 
viable option, the court affirmed the trial 
court’s denial of Brewer’s motion for 
judgment of acquittal. Noting that the 
1979 theft statute eliminated the former list 
of specific ways in which larceny could 
occur,’ the court stated that “under the 
present theft statute, how the property of 
another is acquired is no longer important 
... [I]f the defendant has the requisite 
intent, he is guilty of the crime of theft.”8 In 
this case Brewer’s disappearance and his 
failure to either produce the guns or return 
the money was sufficient to prove this 
intent. 

Although the amended statute has been 
in operation for a few years, there is still no 
clear indication of the significance, if any, 
of the addition of future promise to the 
field of “actionable” grand theft. While the 
amendment has eliminated a “per se” 
rejection of such prosecutions, the chances 
of success will still hinge on the ability of 
the prosecutor to prove that criminal in- 
tent existed at the time of the taking, and 
that there actually was a “taking.” It is 
arguable that the results of some of the 
cases discussed above may have been dif- 
ferent had the present law been in effect at 
the time they were rendered.? What is less 
clear is, absent the blatant fraud evident in 
some of the cases discussed, whether the 
amendment will make any noticeable impact. 

BJ 


'“{E]ven though a representation was made 
to induce another to enter into the transaction, a 
false statement amounting to a promise to do 
something in the future is ordinarily not action- 
able fraud.” Fraud and Deceit, 27 FLA. Jur. 2d, 
§24. 

2 The court did, however, affirm a conviction 
of larceny from the bank resulting from the 
defendant’s filing of false lien waivers. 

3 See Martin v. State, 379 So.2d at 182 (Fla Ist 
D.C.A. 1980). 

4“TW]here a party, by making a promise 
without any intention to perform it, induces 
another to enter into a transaction, or where he 
has a specific intention not to perform, liability 
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for fraud arises.” Fraud and Deceit, 27 FLa. 
Jur. 2d, §25. 

5 See also Padgett v. State, 82 So.2d 372 (Fla. 
1955). 

6 See Brewer v. State, 413 So.2d 1217 (Fla. 5th 
D.C.A. 1982). 

7 See FLA. STAT. §812.021 (1975). 

8413 So.2d 1217,1219. See also Jackson v. 
State, 468 So.2d 346 (Fla. Ist D.C.A. 1985). 

9 E.g., Ricard v. State, 181 So.2d 677 (Fla. 3d 
D.C.A. 1966). 


Mark F. Lewis is an assistant state 
attorney in the 13th Judicial Circuit, 
Tampa. He received his B.A., cum 
laude, from State University of New 
York at Stony Brook in 1968 and his 
J.D. with honors in 1976 from the 
University of Florida College of Law. 

He writes this column on behalf of 
the Criminal Law Section, Stan R. 
Morris, chairman, and Michael Sal- 
nick, editor. 
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JOHN M. ARRIBAS & 


ASSOCIATES 


7700 N.W. 72 Avenue, Miami, Florida 33166 
(305) 888-7555 (daily) (305)661-0392 (24 hrs) 


800-227-1616 
Prestige 


OFFICE SYSTEMS, INC. 


6600 France Ave. So., Minneapolis, MN 55435 


WHEN YOU NEED SOMEONE’S 
ADDRESS TRACED YOU CAN’T BEAT 
OUR GUARANTEE 


NO TRACE 
NO CHARGE 


Our nominal fee of $165.00 (payable only 
upon locate) is your total cost to have some- 
one traced whose last address is up to three 
years old. Traces from older addresses, 
including MISSING HEIRS, are also con- 
ducted on a “No Trace — No Charge” basis. 


RUSH TRACES (one or two day turn- 


around) are also available when immediate 
results are required. WE SUCCEED 
WHERE OTHERS HAVE FAILED. 


To have someone traced anywhere world- 
wide or to obtain further information on our 
International Tracing Service call today 


TOLL FREE 
1-800-663-2255 


Remember It’s Guaranteed 
“NO TRACE - 
NO CHARGE” 


: 

Didn't Do It. a. | 

= 
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EXPERT WITNESS 
AMPUTATIONS AND ENVIRONMENTAL 
DESIGNS FOR WHEELCHAIR 
CONFINED 

* Specializing in needs of amputees & 
quadriplegics 

*10 years experience in the Human Service 
Field and Executive Director of the American 
Amputee Foundation 

* Licensed Social Work & Rehabilitation 
Counselor 

* Evaluations of equipment needs, 
Prosthetics Services & Cost projections 

* Economic Loss, Structured Settlements, 
Reduced to Present Value 

* Video Services: “Day In The Life” presentation 

‘Architectural evaluations & renderings for 
accessibility & cost projections 

* Knowledge of high tech assistive aids 
available for 
both amputees 

& wheelchair 
confined 

* Litigation 
experience 


Jack M. East, LSW 
c/o American Amputee Foundation, Inc. 
Box 55218, Hillcrest Station 
Little Rock, Arkansas 72225 


501/666-9540 
501/664-2379 


501/666-2523 Message/Pager 
Serving the legal profession since 1975 


SUPPORT TO TRIAL LAWYERS 


Security Negligence vs. 
| Reasonable Security 
Consultation & Case Evaluation 
EXPERT TESTIMONY 
SECURITY AUDIT 


Luis J. DEL PINO, u.D.,c.PP 


Phone: 255-6220 
13651 S.W. 72 Ave. Miami, FL 33158 


What good is a hospital 
record if you can’t read it? 


JDeMD has prepared a list 
of over 500 commonly-used 
medical abbreviations, 
in a handsome folder for 
your reference library. 


For a free copy, write:* 
Advertising Manager 
jDeMD, Inc. 

153 Main Street 
Madison, N.Jj. 07940 


* No telephone orders 


FINALLY— Professionalism, quality, and 
service in court reporting 


PLUS— Discount/rebate program for new clients 


ELECTRONIC Certified 
REPORTING Professional 
ASSOCIATES Reporters 


P.O. Box 6301, Deltona, FL 32728 
(305) 574-0690 


SERVING NORTH & CENTRAL FLORIDA COAST TO COAST 


MEDICAL MALPRACTICE 
PEER REVIEW LTD. 
2 Royal Palm Way, Apt. 2101 
Boca Raton, FL 33432 
Tel. 1-305-394-3311 


TWO OFFICES IN BOCA RATON 
(305) 394-3311 
1. LOWEST FEES—(starting at $175 
per work product and comprehensive 
screening report). FEE must accom- 
f 2. REPLIES IN 24-48 HOURS VIA 

FEDERAL EXPRESS. 
3. FREE TELEPHONE CONSULTA- 
TIONS 1-305-394-3311. 
4. TEN YEARS OF EXPERIENCE. 


A eff! 

The Earned In 

for 1985. Order free Publication 596 
using your tax package. 


A public service message from the IRS 
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SC 


RPORATION INFORMATION SERVICES, INC. 


accurate information. Whether we have bs offer ryou thanks and appreciation to you, our cli¢ 
retrieving information of public record, preparing — ‘the heart of our success, and dedicate ourselves 
articles of incorporation, or filing important i 


Tallahassee. And after ten years we're proud to. say 
that CIS has grown: to be the oldest and 


Ottice Box 10329 
Tallahassee, FL 32302 


provide you with the information youneedandto 


WESTLAW. 
Computer magic advanced, 
you have be. 


Discover the magic of WESTLAW and __and support from our legally trained 
see how easy computer-assisted legal staff, along with step-by-step guides. 
research can be. WESTLAW even offers a free 

Many commands are as simple as the _ practice data base and free on-line 
stroke of a single key. courses to keep your skills sharp and 

Mastering WESTLAW is fast and your computer time to a minimum. 
easy. You get individual instruction Call for more information today. 


West Publishing Co. 
P.O. Box 64526 
St. Paul, MN 55164-0526 


That’s No Illusion 
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